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THE SHOOTING

Whether or not there was any reason to start
firing at all (and it is submitted that there was not),
there can be no doubt that the intensity and duration of
the firing are impossible to justify on any grounds.
Lt,~Col, Pienaar had in mind that five or six men might
be called upon to shoot, but none of the police witnesses
has been gble to suggest that there was need for over
seventy men, including eleven Sten-gunners, to fire on
the crowd. The reasons why Lt.-Col., Pienaar fgiled so
gignally to limit the number of men who fired and the
number of rounds which they fired will be considered
later. At this stage of the argument, it is sﬁbmitted
that whether or not there had been any danger to the
police, there was no justification whatever fqr the

wholesale use of fire-arms by & line of over seventy men.

What is even more horrifying than the number
who fired is the intensity asnd duration of the firing.
The firing was s0 unnecessarily and unconscionsably
protracted that one is driven, however reluctantly, to
the conclusion that some at least of the men who fired
were doing so in order to inflict the maximum possible

injury on the crowd.

When the firing began the crowd turned and ran
away as fast as it could, bearing in mind its density
and the confusion which must have reigned., But the
firing continued until the crowd was completely dispersed.
There is someé dispute on points such as the precise

length of time that the firing continued, and whether
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128,

crowd broke immediately or only after a few seconds;
there are a number of undisputed facts which may be

out at once before the details are discussed,

Over 70% of the wounds inflicted were inflicted

from the rear,

Some individual policemen fired over 50 rounds

each,

Some members of the crowd ran 100 yards or more

before they were hit,

There was firing in directions from which it is
common cause that no danger was feared, i.e€.,
towards the north and north-east from the police
station grounds and to the west or north-west from
Capt. Coetzee's contingent outside the police

grounds.

The nature and duration of the shooting will

be analyzed under the following headings :-

(a)

(b)
(c)
(a)
(e)

The crowd's reaction to the shooting (paras. 147-

148).

The duration of the shooting (paras. 1L9-152).
The nature of the shooting (paras. 153-158).
The wounds inflicted (paras., 159-167).

The position of the bodies (paras. 168-172).

The Crowd's Reaction to the Shooting:

All the African witnesses who were themselves in
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the crowd at the time of the shooting state unequivocally
that apart from some individuels who did not move at once
because they appeared not to realize what was taking
place, the crowd turned and ran immediately the first

shots were fired. BSee for example Adam Sakwane, p. 1663;

Abraham Kaole, p. 1680; Matthews Mashiya, pp. 1731 and

1742; Brown Thabe, p. 1789; Joshua Motha, p. 1931;

Mishack Mkwanazi, p. 1953; Benedict Griffiths, p. 1943;

and the Rev., Robert Maja, p. 2359. The crowd ran in all

directions, some people running into each other or
falling over the bodies of dead or wounded people,

(See, for example, Brown Thabe, p. 1807.) Some witnesses

suggest that some people began to run even before the
first shots were heard,, when the unidentified policeman
shouted "Skiet", or perhaps when some policemen aimed

their fire-arms. See Benedict Griffiths, p. 1942;

Daniel Dkobe, pp. 2260, 2271, This would sccord with

Lt.-Col. Spengler's concession that the people in the
gateway might have run awey before the shooting started
(p. 1300(gg)). 1In eny event, it was hardly disputed
that as soon as the firing started the greater part of
the crowd, and certainly that part of it which was near
the fence, turned and ran, But there was some dispute
in the evidence as to whether the section of the crowd
at the back, i.e., further away from the fence, came
forward for a few seconds before scattering.

Some policemen said that that is what the people at the
back of the crowd seemed to be doing. But even they did
not suggest that those people were pressing forward in
order to attack the police, The improbability of an

attack by the unarmed crowd on the line of armed police
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has already been dealt with (para. 141 above). That any
such attack should have been made after the firing had
commenced is incredible. Indeed, apart from some vague
statements by Const. Struwig (pp. 674-675), the only
witness who clasimed that there was an attack in the face
of the firing was Const. Saaiman, who gave evidence of a
suicidal attack made by members of the crowd in the face
of the firing (p. 2768). His evidence is not
corroborated; and it is submitted that this witness was
obviously untruthful, The other police witnesses admit
that save for some hesitation, due probably to failure to
realize what was taking place, the crowd fled at once,
They did not allege that any attack was being pressed

home in the face of the firing. (See for example Sgt.

Grobler, p. 101, Capt. Theron, pp. 338, 342, 3L,

Lt. Claassen, p. 921L) The following extracts from the

evidence of Lt,.-Col. Pienaar give a good idea of the

limits of the police evidence on this issue.

"Some of them flung round immediately, others
bore forward for a few seconds longer and then

the whole lot scattered in all directions."

(P- 1338)n

"Is it not a fact that ..... broadly speaking the
crowd turned and ran when the first shot on the
left of the line was fired? - ©No, they broke
up. Some of them turned and fled and in other
sectors they seemed to bear forward for a second

or two before they too fled." (p. 1528).

Some of the witnesses, such as Capt. Brummer

(p. 813) and Lt. Freemantle (p. 848) speak of some of
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the crowd as "milling about" before they turned and ran,

See also Const, van Niekerk at p. 695, Other constables

stated clearly that the crowd scattered immediately (see

Const. Fouche, p. 739, and Const. Booysen, p. 1063).

This was also the definite observation of H/Const. Heyl
(pp. 537 and 539) and of Mr. Labuschagne (pp. 416, L17
and 457). Mr. Labuschagne's description of the crowd as
the first shots were fired is worth noting. He said
that when the first shots were fired "they all ran',
and that it put him in mind of a cornfield struck by a
whirlwind. He specifically disavowed any suggestion
that the crowd was trying to get over the fence in the
face of the police guns. There is no doubt, therefore,
that if there was ever any danger it had passed within

two or three seconds of the commencement of the firing.

The Duration of the Shooting:

In spite of the immediate reaction of the crowd,
the shooting went on until the whole crowd had been
dispersed and no one was left near the police station
apart from the dead and wounded. The police themselves

concede this. (See for example H/Const. Heyl, p. 538;

Mr, Labuschagne, p. 416.)

The precise length of time which the ghooting
lasted is naturally not easy to fix., Members of the
police force, judging by ear and from memory, gave
estimates ranging from 10 seconds or even less (see

Lt.-Col., Pienaar, pp. 1340 and 1485-6) to 20 to 30

seconds (see for example Capt. van der Linde, p. 777).

The latter was also Mr. Labuschagne's estimate
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(pp. 416-=7). There was some attempt to fix the duration
of the shooting by an investigation of the time it takes
to fire 10 rounds with a .303 rifle., Maj. van Zyl, an
experienced shot, thought that if any sort of aim were
taken it would be a very rapid shot indeed who could

fire 10 rounds in under 4O seconds (pp. 197, 222, etc.).
He stated too that any man firing at a large crowd would
be expected as far as possible to take aim at individuals,
and not to fire indiscriminately (pp. 233-5). However,
tests carried out by Lt. Freemantle showed that a man
firing a .303 rifle at point-blank renge without aiming
can empty his magazine (i.e., 10 rounds) in 15 to 16
seconds. The 6 rounds held by a .38 service revolver

can be fired off in under 4 seconds. A Sten gun magazine
can also be emptied in under L seconds and the magazine
can be changed in about 4 seconds (pp. 852-5).
Consequently, policemen who fired indiscriminately into
the crowd without directing their shots could have
achieved & very rapid rate of fire. But it must be borne
in mind, first that the men did not begin or cease fire
simultaneously, and second that more important than the
duration of the shooting was its deliberation and

persistence,

If a time is, however, to be fixed, the most
reliable evidence is that of Berry, the "Drum" photo-
grapher. He was sitting in a motor car when the firing
sterted. It was only when he heard the firing begin that
he got out of the car and began to teke photographs.

He took three photographs with a camera with a long

focus lens, which he then put back on the front seat of

/the LI

T

.
B ————

|
|
)

= e

T

=

L

{f

e e

e —




152-

133,

the car. He moved forwasrd a few yards from the car and
took two more photographs with a second camera. He then
heard bullets whistling and knelt down in the grass.

He went on taking photographs from this position until
there was a pause in the firing. (In this regard he is
corroborated by & number of witnesses, for example Joshua

Motha, p. 1921; Michael Musibi, p. 1877; Daniel Dkobe,

p. 2261; and Robinson of the "Rand Daily Mail (p. 1356),
who slso noticed a pause in the firing.) During this
pause he stood up and moved forward a few yards but the
firing started again, so he crouched down and continued
to take photographs until the firing stopped. During the
firing he took 12 photographs, namely Exhibits E, T to Z,
AA to DD (pp. 1829, 1831, 2115). Berry also described his
sctions in taking the photographs. In each case he had
to focus the camera as the people whom he was photo-
graphing were running towards him. He had to aim the
camera and after each photograph he had to advance: the
film manually. Between photographs he paused and in some
cases took the camera away from his eye. He later re-
enacted and timed the motions which he had gone through
during the shooting. Allowing for the fact that the
shooting might have stopped without his realizing it
before he took his last photograph, it is clear that the
shooting lasted not less than LO to L5 seconds (pp.

1833-L and 2116-7).

It is unnecessary to dwell on the enormity of
firing into a fleeing crowd for three-querters of a

minute.
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The Nature of the Firing:

The police fired on the crowd with ,303 rifles,
.58 revolvers and Sten guns., A rifle magazine holds 10
rounds; & revolver tskes 6 rounds in its cylinder; and
a Sten gun magazine is loaded with 25 to 28 rounds.
In the returns of ammunition expended, the Sten gun

magazine is taken to hold 25 rounds. ©See Maj., van Zyl,

P. 199, Const. van Niekerk, p. 692 and the Schedules

of Capt. van den Bergh, especially Exhibit "Vvv'"., A

Sten gun is re-loaded by putting in a new magazine; the
magazine of the .303 rifle is re-loaded by inserting a
further 10 rounds which are carried in clips of five;

a revolver is re-loaded by breaking it open, letting

the empty shells drop out and placing six more rounds

individually in the six holes in the cylinder,

It was stated by Lt. Freemantle, who is a small-
arms instructor, that a Sten gun should be fired in
single rounds unless there is an extreme emergency, in
which case it should be fired in bursts of three or
four shots (p. 867). He explained that a Sten gun
megazine can be fired off in one burst if the user keeps
his finger on the trigger, but that this is not the way
in which the police are instructed to use it. Used in
that way, Lt. Freemantle said, it would cut its victims
to pieces (p. 868). However, the evidence given by some
men who had fired Sten guns was that they had fired off
their magazines in one long burst., See, e.g., Sgt.

Qosthuizen, pp. 1021-2, Although Standing Orders

require that as far as possible firing should be
directed to specific targets, namely those individuals

who are actively leading or participating in an attack,
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the evidence showed that many of the policemen fired into

the crowd at random, without taking aim.

The figures compiled by Capt. van den Bergh
showed that 11 men with Sten guns between them fired 326
rounds, 46 men with rifles fired 251 rounds, and 15 men
with revolvers fired 128 rounds. In addition, two
C. I. D. men fired one round each with their automatic
pistols. These figures do not teke into account any

firing by Capt. Coetzee's men outside the perimeter.

Some of the policemen who were called said that
the number of rounds shown on the ammunition returns as
having been fired by them was incorrect. Thus Const.
Penneksn said that he had only fired 2 rounds and had
told his Station Commander that he had fired 1O rounds
"by mistake" (pp. 589, 603-7, 619, 636). Const.
Sneigans said that he had not fired at all and that his
ammunition return showed 35 rounds only by reason of an
inexplicable error on the part of one of his colleagues
who had put in the report (pp. 24l2-4). Const. Saziman
said that he hed fired only 6 rounds but had reported
that he had used 12, in order to obtain 6 extra rounds
for himself (pp. 2784-2788). The evidence of all three

of these men was gquite unconvincing.

The ammunition returns however are sufficiently
comprehensive to show conclusively the nature of the
firing by the police, even if the figures of the

witnesses referred to above are ignored,

(a) At least 7 men fired 10 rounds each with their

/rifles ...
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(b)

(e)

(a)

136,

rifles, and one man fired 12 rounds. This man
must have re-loaded his rifle after emptying his

magazine,

At least four men fired 12 rounds each from their
revolvers and one man fired 9. In each of these
cages the man concerned must have fired all 6
rounds from his magazine, broken open his revolver,
taken the cartridges from his pocket or pouch and
placed 6 of them individually in the cylinder.

He must then have closed the breach and resumed

firing,

Several of the Sten-gunners appear in the returns
as having fired 50 rounds each, that is two

complete magazines, One fired 57 rounds, He had
to put in a third magazine, and he fired 7 rounds

from it before he ceased firing.

The most revealing figures in the returns are those
of the men who used two weapons. Thus, two of the
men each fired two complete magazines from their
Sten guns; then, changing the Sten gun for a
revolver, fired 6 rounds with that., One man fired
a complete magazine with his Sten gun; he then
took his revolver, fired 6 rounds from it, broke it

open, re-loaded it, and fired two more rounds.

Whatever the reason for opening fire, these

returns show a deliberation and a persistency which can

be explained only on the basis of a desire to inflict

as much injury as possible. The officers apparently

tried to stop the firing, but in the case of some of
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their men they did not succeed in doing so before un-
necessary deaths and injuries had been caused. Some men
who did open fire stopped after firing only one or two
rounds. They presumably collected themselves, saw that
there was no danger and stopped firing. But the men
referred to above continued a merciless and inexcusable
fire. Certainly Lt-Col, Pienaar found it impossible to
explain why eny man should have fired 57 rounds (pp. 1535-
15265

The Wounds Inflicted:

In the course of the shooting 69 people were
killed end 186 wounded. Post-mortem examinations were
performed on the 69 killed by Drs. Friedman (in 52 casess
p. 1120), Steyn (in 15 cases: p. 1142), and Lembinon
(in 1 case). 38 of the wounded were treated at the
Vereceniging Hospital (p. 1146) and 148 at the Baragwanath
Hospital (p. 1164)., The findings on the post-mortem
examinations and the available information in regard to
the wounded were analyzed by the doctors concerned and
classified on the basis of the direction and anatomical
position of each bullet wound. This information is to be
found collated in Exhibits H. 1 to H. L. The post-
mortem performed by Dr. Lambinon does not feature in this
collation. The body examined by him had been clearly

shot in the back,

Many of those killed and injured had suffered more
then one bullet wound, Some of the external and internal
injuries were so extensive that an enquiry into their

cause was desirable, It appears from the evidence that
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these wounds were caused either by ricochets or by the
fragmentation of conventional bullets or by reason of the
fact that the Sten-gun bullets might have entered in a
"tumbling" position. It appears that Sten-gun bullets
in particular do tremendous damage to human tissue and
may split on striking bone, Rifle bullets may also split

on striking bone. (See Lt. Freemantle, passim; Dr.

Friedman, p. 1126.) Consequently, although it appeared

that some policemen may have had availeble to them
ammunition other than official issue which they had

bought for themselves (see Maj. van Zyl, p. 195; and

Const., Saaiman, p. 2783), it is not suggested that there

is any reason to find that anything other than
conventional smmunition was used. In this, at least,

there is cause for relief,

It is unnecessary to dwell on the nature of the
wounds inflicted. What is important is the evidence

which was given of the anatomical position of each wound,

Attached hereto as Appendix VIT is en analysis of the
medical evidence. It is guite clear that well over 70%
of the wounds entered the legs, body or head from the
back. In common parlance, well over 70% of the dead and

wounded were shot in the back.

Wounds in the head were classified separately,
because it was suggested that the head is a relatively
mobile portion of the anatomy, and that a man running
away from the police station may have looked back and
been struck in the front of his head. Thus a wound in
the front of the head would not necessarily mean that the

person hit was not running away. But common sense tells
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one that a person who is coming forward in attack is
unlikely to be looking behind him. Thus the Commissioner
may accept that a man who was shot in the back of the
head was probably running away at the time; certainly he
would not have been carrying out an attack on the police
station. Ricochets were also separately analyzed,
because they are not necessarily conclusive as to the

direction of the firing.

While a wound in the arm may tell very little
about the circumstances in which it was received, the
direct evidence of some of the people who were wounded

in the arm (for example Benjamin Maroo, p. 1698; David

Khoali, p. 2737 and Samuel Mashabane, p. 2342) is that

they were wounded when running away. In the case of
persons shot in the back of the leg the clear inference
(supported by much direct evidence) is that they were

shot when running away.

Of those who were not shot in the back, a number
were shot from the side. When this fact is related to
the scene as described in Part D hereof, it is clear
that the crowd on the west was compelled by the presence
of the clinic fence to run sideways to the direction of
fire for at least some distance and therefore even people
shot in the side were in all probability running away.
The remarkable fact which emerges from the medical
evidence is that not more than 15% (at the very most) of
the wounds were inflicted clearly from the front, This
percentage shows how few people were shot while facing
the police station., Some, of course, would have been

shot from the front by unexpected firing before they

Leonld .
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could turn to run., But had the firing been in the face

of an attack, and continued only so long as the attack
was pressed, one would have expected a very high propor-
tion, perhaps an overwhelming majority, of the bullets

to have entered from the front. The small number of
people who were in fact shot from the front suggests that
immediately on the firing of the first few shots the
crowd turned and ran, if indeed some people in the crowd

did not turn and flee before the shooting began.

The analysis of the wounds of the persons treated
at Baragwanath, based as it is on the largest number of
cases, is statisticelly the most relisble. Regard can
therefore be had to the evidence of Dr. Keen as to the
anatomical position in which the most numerous and most
serious injuries were found. These he stated to be at
the buttock level., It is submitted that the conclusion
to draw from this fact is that a large number of the
injuries were caused by the use of automatic weapons

which are fired from the waist. See Lt. Freemantle,

p. 868. It is therefore not possible, on the evidence,
to conclude that the fire was in general directed high

or low to avoid serious injury to the members of the

crowd.

The fact that for practical purposes 3 out of
every L wounds can be said to have been inflicted from
behind must be found to have been the result of firing
being directed into the backs of a retreating crowd.
Lt.-Col. Pienaar's suggestion that the high percentage
of injuries so inflicted was probably due to ricochets

is shown, by the separate analysis of wounds caused by

/ricochets, «so

e e e e T TR T N

S ——
et -

e —

eainas el oa b o o e ST

———— e e




167,

168.

141.

ricochets, to be completely without foundation,

What has been set out above clearly supports the
evidence given by persons in the crowd that immediately
the shooting started the crowd as a whole turned snd ran.
It further suggests that Lebuschagne's simile of a whirl-
wind striking a field of corn is an accurate one; and
that it must therefore be concluded on the medical
evidence that the firing, whatever the cause for it having
started, continued into the back of a fleeing crowd for

an unreasonable and unmerciful length of time,

The Position of the Bodies:

It hes already been pointed out that there were no
bodies lying close to the fence, as one would have
expected there to be had the crowd been attacking when
the firing started. Nor were there even bodies on the
side-walk directly in front of the west fence, save
possibly for the body of an elderly woman seen by Mr,
Labuschagne and Lt.-Col., Spengler. There appear to have
been a few bodies on the extreme south-west corner of
the side-walk in front of the police station, Otherwise
the bodies were in the roadway to the south-west and
north-west of the police station and in Zwane Street.
Some were near the clinic, some near the shops to the
north-west of the police station, and some in the large
field to the north and north-east of the police station,
It is noteworthy that the bodies in the roadway appear to
have been to the south-west and the north-west. Little
was said of bodies in the roadwey directly in front of

the police station, In this connection reference may
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be made to the photographs put in by Mr. Robinson of the

"Rand Daily Mail", and his evidence at pp. 1572 and 157.4.

Mr. Harold Sacks, who is a crime reporter for the
"Rand Daily Mail" and a personal friend of Lt.-Col.
Pienaar (p. 1530), suggested that he saw bodies lying
near the fence, although Mr. Robinson (p. 1574) did not.
But when Mr. Sacks was shown photographs taken by Mr.
Robinson and asked to indicate where, according to his
recollection he had seen bodies lying near the fence, he
said that they were "round the corner", i.e. on the south
on Zwane Street side (pp. 1612-1613). Nobody else saw
bodies lying near the fence on the south side of the
police station., Moreover, the photograph Exhibit "KK",
taken by Mr. Robinson when he and Mr. Sacks first arrived
at the police station before any policemen had moved out
of the police grounds and before any bodies were moved
(p. 1550), shows the fence and the side-walk on the south
side of the police station., There are no bodies to be

sSeen.,

Another of Robinson's photographs, Exhibit "SsS",
shows bodies lying in the field to the north of the
clinic, This is a considerable distance to the north-
west of the police station., There was also evidence of
bodies being found in the field to the north and north-
east of the police station, far away from the fence.
Berry, the "Drum" photographer, immediately after the
shooting took some photographs of the body of a woman
lying in that field. Two of these photographs, Exhibits
"REY and “"GG" were taken with the camera facing the north-

west corner of the police station. They show that the
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body was well over 100 yards from the fence. Sece also

Berry's evidence at pp. 1832-1833,

It is of course possible that people who were shot
might have run some distance before falling dead, but it
is more probable thet most of them dropped where they were
shot, particulérly when hit by rifle or Sten-gun bullets
which have tremendous stopping power - see the evidence of

Lt. Freemantle, pp. 868-9. There is direct evidence, too,

that many of the people shot had run for long distances
before they were hit by bullets. See for example the

evidence of the witness Benjamin Maroo, (pp. 1698, 1712)

who was wounded on his own estimate 60 - 70 yards but more
probably over 100 yards north-east of the police station.
He had run this distance before being shot. He saw the
body of an old man about the same distance away (p. 1699).
The Rev. R. Maja saw people hit when they were well over
100 yards from the police line (pp. 2359-60). Other
witnesses described how they were shot and fell and when
lying on the ground were again hit by bullets. This is

borne out by the evidence of Dr. Friedman (pp. 1130-1),.

The comparative absence of bodies near the fence
and the profusion of bodies at distances of 100 yards and
more away from the fence, also supports the conclusion
that the shooting continued for a considerable time into

the backs of a crowd that had long before taken to flight,

Conclusion:

All the factors dealt with above plainly

contradict the opinion expressed by some of the police

/officers ,..
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officers that the shooting did not continue for longer
than was necessary, Lt,-Col, Pienaar did not dispute that
more men had fired than he had ever contemplated, but he
said that the firing went on for only about three seconds
after he had given the order to stop (p. 1340). He
explained that "once fire has started you cannot stop it
with press-button precision. The men are only human,
they are liable to get excited, they must form their own
judgment" (p. 1340). One may agree with Lt.-Col. Pienaar
that it is difficult to stop concerted firing by e line
of over 70 men with press-button precision, especially
when the officer commanding has given no prior
instructions, has arranged no system of signals or chain
of command and the men are left virtually leaderless and
uncontrolled. But whatever Lt.-Col. Pienaar's
responsibility for the undue continuation of the shooting
(which will be a matter for separate consideration later),
the facts summarized sbove are an indictment of the
individual policemen who used their guns with such
devastating effect., They reflect not only on their
judgment, but also, to use words of the police Standing

Orders, on their forbesrance and humanity.

The nature of the wounds, and the figures in the
ammunition returns are in themselves an adequate commen-—
tary on the police concerned. But the most glaring
example of deliberate and unnecessary firing is the
shooting by men standing on top of the Saracens at the
crowd on the north and north-east side of the poliée

station. From the evidence of Brown Thabe (p. 1791),

Abraham Tinane (p. 2184), and John Nteso (pp. 2353-L)

it is clear that there was also firing in a southerly

/direction. ...
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direction. Another illustration is provided by the
actions of some of the men in Capt. Coetzee's detachment
outside the fence on the south-east side of the police
station, It is common cause that there was no danger
apprehended by the police in any of those situations.
The account of the shooting from the top of the Saracens
and at the south-east (which will be dealt with in the
succeeding paragraphs) also well illustrates a most
deplorable feature of the proceedings before the
Commission - the deliberate fabrication or suppression
of evidence by policemen, including officers, in an

attempt to conceal the truth about the Sharpeville

shooting.
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THE SHOOTING FROM THE NORTH FENCE AND THE SOUTH-EAST

The line of policemen was drawn up facing only the
west side. There was no line on the north side or on the
south side, There was a large crowd along the southern
fence which contained a small unguarded gate; and there
was a smaller, but still fairly large, crowd along the
fence on the north of the police station. No police
witness has claimed that there was any attack on the
police on the south side, nor has it been suggested that
there was any danger to the police from the northern side
of the police station, Lt.-Col, Pienaar could not give
any reason for the shooting to the north (p. 1517).

Lt., Claassen, who was towesrds the north of the police
line, agreed that there was no threat to the police from

the north or north-east (p. 928).

What took place on the north side of the fence is
most clearly shown in the series of photographs Exhibits
"g" and "T" to "DD" taken by Berry. To the north of the
police station is an open field crossed by paths and dirt
roads., When the shooting began Berry was sitting in a
motor car in this field. He was locking south-west
towards the north-west corner of the police fence,

Inside the fence at that corner three of the Saracens
were standing. Berry's actions when the shooting began
have already been described. His first three photogreaphs
were taken with a long-focus lens and they give a clear

view of policemen standing on top of the Saracens.

On top of the Saracen to the left of the photo-

graphs and close to the police station building, stands
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a man who has been tentatively identified as Sgt, Horne,
There is no evidence that Sgt. Horne fired any shots and
it is not suggested that he did., He is, however, a not
unimportant figure because in all the photographs up to
Exhibit "Z" he is scen stending looking towards the west
or south-west with his back to the photographer and to
the crowd on the north side. It is abundantly clear from
his demeanour that no danger was apprehended from the
people on the north side, whom he was ignoring

completely.,

On the other two Saracens three policemen are
standing. The one on the left wearing an overall is
Const. Theron, who was armed with a revolver. In the
middle is Const. Sneigans, who was armed with a Sten-gun.
On the right is a policeman who has not given evidence,
and who has not been identified., The demeeanour of these
men as shown on the first three photographs is also
significant. It must be remeinbered that before taking
the first photograph, Exhibit "“T", Berry had had to get
out of the car and focus and aim his camera. Consequently,
the shooting had continued for a few seconds before this
photograph was taken. It shows Const. Theron looking
towards the north-west, Const. Sneigans looking towards
the west and the third man looking north or north-west
with his arms folded., In the second photograph which,
judging from internal evidence, must have been taken about
two seconds later, Const. Theron has turned away from the
camera and is looking towards the west., In the third
photograph, which on internal evidence (i.e., the
position of the people who were running), must have been

taken after a further interval of some seconds, all three

/policemen ...
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policemen are looking towards the west, ignoring the
crowd behind them. But in this photograph (Exhibit "E'"),
the third policeman is seen to have a pistol in his hand.
Visible just above the turret on the right hand Saracen,
is the head of Sgt. Kok who, when the photograph was
taken, was sitting at the Browning machine-gun (see Sgt.
Kok, p. 1091). These policemen are obviously unconcerned
about the crowd at the north fence, In these three
photographs the crowd which includes women and children
has already begun t0 run from the fence towards the north
or north-east, Some do not seem to realize what is
happening, as they are smiling. There are some who are
still standing quietly watching the police, There is

not the slightest sign of any aggression,

To sum up, the first three photographs,
Exhibits "T", "U" and "E" show that there was no attack
on the north, that most of the crowd was running away
and thet the policemen on top of the Saracens (who
presumably had the best view of the situation) did not

regard themselves as being in any danger.

It was after taking Exhibit "E" that Berry
changed his camera. His next photograph, Exhibit "V",
discloses a remarkable scene. The crowd is still
running.away from the police station and those nearest
the camers would appear to be at least 50 yards or even
further away from the Saracens. But the men on top of
the middle and right-hand Saracens have now turned
towards them. Const. Theron is standing pointing a
revolver, Const. Sneigans is pointing a Sten-gun and the

third man is pointing his revolver. They appear to be
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in the act of firing. They can be seen in the same
attitudesin Exhibit "W", but in this photograph it is
even more obvious that the third man is aiming his
revolver at the crowd. Moreover, Const., Sneigans with
his Sten-gun pointed towards the crowd has now swung
round as though following the movement of the crowd,
which is running towards the north-east., In the next
photograph, Exhibit "X", Const. Sneigans is seen to have
turned still further to his right and to be almost facing
the camera, i.e., the north-east., His Sten-gun is still
pointed towards the crowd in the firing position. It will
be recalled that it was at about this stage that Berry
heard bullets whistling around him, and dropped to his
knees (see Berry, p. 1830). In Exhibit "X" the third
man can no longer be seen, and Const. Theron no longer
appears to be aiming his revolver, These two men do

not make any further appearance on the photographs; but
in Exhibit "Y", with the crowd even further away from the
police station, one sees Const. Sneigans epparently in
the act of re-loading his Sten-gun, In the next photo-
graph, Exhibit "2", it is difficult to see him clearly,
but he is still standing there with something in his
hends; and Berry's evidence is that after the pause in
the firing (see paragraph 151 sbove), the shooting
started again and he again took a kneeling position.

As has already been stated a number of bodies were

later seen in that field., The people whom the Rev. R.
Maja saw shot must have been shot by bullets fired in a
north-easterly or east-north-easterly direction, .
Benjamin Maroo was shot twice after he had crossed this

field; and the body which he saw was in the same field.

See paragraph 177 above.
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There can be little doubt therefore that the
people who were shot on the north-east side of the police
station were shot by the policemen standing on the
Saracens. Of, the evidence of Sgt. Kok, p. 1104. The
photograph Exhibit "E" also shows policemen standing in
front of cone of the Saracens near the north-west corner
of the fence. One of those was probably Const. Steyn-
berg, who fired 57 rounds from his Sten-gun. 8Sgt. Kok
said that Steynberg was standing in front of the Saracens
in a position where he might have shot towards the
north~east (p. 1108). The Commissioner cannot avoid
finding that there was shooting from the north-west
corner of the police station into the crowd on the north-
east; and he must find, it is submitted, on the evidence
of the police themselves, that there was no danger from
that side and no justification for shooting in that
direction., Those persons who were killed on the north-

east side would appear to have been wilfully murdered,

Constables Sneigans and Theron:

Const. Sneigans and Const. Theron were called to
give evidence. It is submitted that they were both
untruthful witnesses. Const. Sneigans said that he had
had a Sten-gun which he had loaded but placed at his
feet. He could not remember whether he had picked it up
during the shooting (p. 2389). But he said that he had
had no resson to shoot and that he did not shoot (pp.
olj01-2), Under cross-examination he also said that he
had no reason to point his gun and that it was impressed
upon policemen never to point fire-arms unnecessarily

(p. 2405). He was then shown the photographs above

/referred ...
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referred to, namely Exhibits "E" and "T" to "2Z", He
agreed that they showed him in the attitude of

shooting; they showed him swinging his gun round as if
to follow the fleeing crowd, i.e., just as he would have
appeared had he in fact been firing his Sten-gun into
the crowd. He could give no explanation why he should
have acted in that manner (pp. 2405-9). Although he had
said in his examination in chief that he had checked his
ammunition and found that it was all intact, he admitted
under cross—-examination (p. 2412) that he might have
fired without realizing it - & somewhat unlikely absence
of mind., On further cross-examination it transpired
that on the originel ammunition returns he was shown as
having fired 35 rounds, i.e., one magazine plus 10
rounds (p. 2413). He said that this was an error on the
part of another policeman called Meyer who had given
these figures to the Station Commander. He could not
explain why Meyer had made such an error; nor could he
.explain why, even if Meyer wrongly thought that he had
seen him firing, he should have put in a specific number
of rounds as having been fired (p. 2413). Sneigans
later made & statement in which he denied having fired at
all, and was called upon for an explanation by Capt.
Brummer. After he had seen Capt. Brummer his 35 rounds
were deleted from the smmunition returns (pp. 2412-5).
The Commissioner put to Sneigens a signed statement made
for the purpose of this enguiry. In this statement he
had not only denied having fired his Sten-gun, but had
also denied that he had even loaded it, whereas in his
evidence before the Commissioner he had admitted that his
Sten-gun had been loaded (pp. 2425-6). In view of

Berry's evidence and photographs and in view of the

/admissions ...
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admissions wrung from Sneigans in cross-examination, 1t

is submitted that Sneigans was obviously untruthful and
was attempting to conceal the fact that he had fired 35
rounds in a situation in which he was not justified in
firing at all, The number of 35 rounds, i.,e., more than
one magazine, is consistent with the picture of Sneigans
on Exhibit "Y", where he is seen apparently re-loading his

gun.

Const. Theron admitted having fired two shots
with his revolver at a time when the crowd was already
running away, He saw no attack on the police station on
the north side., His excuse for firing was that some 70
yards away from the police station he saw that a group of
Africans had stopped running. He said that he thought
that they might be thinking of turning back towards the
police station in order to attack the police (p. 2432).
They did not in fact do so, He says that he fired his
two shots over the heads of the crowd in order to deter
that particular group (pp. 2431-2). His explanation is
patently ridiculous. At that time there was so much
firing and the noise was so great that he claims to have
been unaware whether Sneigans, who was within a few feet
of him, was firing (pp. 2u33, 244l). He admitted that
those Africans who had been near the fence were not
attacking and that he did not fear any attack from them.
After all, he pointed out, there were two Browning
machine-guns pointing in that direction to deal with them
(pp. 2438-40)., He could not explain why a group of un -
armed Africans who had already run away would return and
attack the police (pp. 2435-6). Nor could he explain

why, if they were not deterred by the tremendous volume
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of the shooting which was already in progress, they would

be deterred by & further two revolver shots fired in the
air (p. 2442). Nor did he explain why he did not wait to
see what they in fact did (pp. 2455-7). According to him
they had 70 yards to cover before getting to the fence.
The scene on the photograph which he pointed to in
justificetion of his fear of a counter-attack in no way
supported him. One must conclude that his firing was

wanton and inexcusable,

184, The third man who is seen in the photographs

firing his revolver was never identified. There is no
reason to doubt that he was firing at the crowd.

Consequently there were at least three men firing quite
unnecessarily to the north and north-east of the police

station,

The Concealment of the Facts:

1855 The police did not know of Berry's photographs
until the 9th day of the hearing. By that time several
N.C.0.s8 2nd officers had already given evidence, On that
day one photograph, Exhibit "E", was put to Cept. Brummer.
On the 15th day of the hearing the remainder of the
photographs were put te¢ Lt,-Col. Pienaar, Berry himself
only gave evidence some days later, The variations in the

police case with regard to the firing by the men standing

on top of the Saracens provide a clear demonstration of the

be f
concealment of the facts by certain of the police |'{
witnesses, and also of a calculated adjustment by them of i

their evidence to meet each new turn in the case. The

details of the "trimming" by the police witnesses to meet
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the evidence of the photographs and of Berry will be found
in Appendix 8 hereto., It is enough to give here a broad

outline of the police evidence on this point.

Police officers and N.C.O.s who were in a
position to see the Saracens originally denied that there
had been any men standing on top of them, let alone
firing from them, In particular, Capt. Brummer, who was
in command of them and who claimed to have kept his eye
on them before and during the shooting, denied that there
had been anyone standing on top of them during the
shooting., He would, he said, have seen them had they
been there. His whole duty before and during the
shooting was to keep his Sareacens under observation and
under control (pp. 814-6). There is no possibility
therefore that he did not notice the men on the Saracens.
When Berry's first photograph became known, the suggestion
made by police witnesses such as Capt., Brummer himself
and Sgt. Kok was that the photograph could not relate to
the time of the shooting even though the crowd in the
foreground was running away. When all Berry's photo-
graphs of the shooting were put tO Lt.-Col, Pienaar, he
experienced surprising difficulty in seeing what the men
on the Saracens had in their hends and what they were
doing. Not until Berry had given evidence was it put
that the police would concede that the men shown in the
photographs were there during the shooting; but 1t was
said that their evidence would be that they had only
fired a few shots over the heads of the crowd. Thus the
police evidence in summary was that there were no police-
men on top of the Saracens; alternatively, if there were

policemen on top of the Saracens, they were not there
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during the shooting; slternatively, if they were there
during the shooting, it was not admitted that they were
firing; elternatively, if they were firing they were not
firing very much and only in the air, Pleeding in the
alternative is permissible, but evidence in the alterna-
tive condemns itself., Concealment usually implies that

there is something to conceal,

The Shooting to the South-East of the Police Station:

Capt. Coetzee's contingent was lined up across
Zwane Street to the south-east of the police station.
The evidence of Capt. Coetzee was that he had some
trouble from individuals who were taunting and abusing
his men, but that there was no attack upon them although
they were not behind any fence or other obstacle.
He was sure that none of his men had fired. Had they
fired he would hsve seen it (pp. 962 and 963). But
evidence was later given by a simple and somewhat in-
coherent Africen constable who had been under his
commsnd, He recalled that there had been some shooting
by Cept. Coetzee's men and that he had seen a little boy
who had been holding a piece of wire in his hend, shot

directly in front of them (see Const. Maruping, p. 1116).

Two African civilians who had been in the crowd also
gave evidence that there had been firing from Capt.
Coetzee's contingent both to the west along Zwane

Street and to the north-east past the back of the police

station (see Abraham Tinane, pp. 2185, 2197-8; and

William Molatule, pp. 2074-5, 2079). After this

evidence had been given Capt. ven den Bergh, the C.I.D.

officer assisting Mr. Claassens, made further

/investigations ...

o e -
e M s

e T e ——— e




188,

189.

156.

investigations end found two members of Capt. Coetzee's
contingent who admitted that after the shooting from
inside the police station had started they had fired
their rifles at the crowd. These men were Constables

Bls and Olivier.

Const. Els had been stationed on the top of &
lorry. When the crowd fled from the police station, many
people ran down Zwane Street towards the east., Const,
Els said that he had been afraid when he saw these
people running towards him and had fired two shots into
the side-walk in front of them (pp. 2630-1). Const. Els
is only eighteen years old, and it may be that the
sound of the firing and the sight of the crowd running
frightened him. Unfortunately, as the Commissioner him-
self brought out, Const. Els had previously, in a sworn
statement to the C.I.D., suggested that it was earlier

in the day, and elsewhere, that he had fired his rifle

(PP . 2639_)4-0) .

Const. Olivier was standing in Zwane Street on
or near the island in the middle of it. He too said
that he saw the fleeing crowd running towards him,
Although many had already run past without doing any
harm, he apprehended danger from a large group some 20
or 25 yards awey (pp. 2645-7). He therefore fired four
shots slong the island (into the ground, he claims)
although he received no order to do so. In order to
excuse his action, Const. Olivier said that the people
who were running towards the police in Zwane Street were
throwing stones ss they ran (pp. 2651-2), and that all

the Africans in Zwane Street were cerrying stones in
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their hands., Moreover, he said that before the shooting
he himself had seen a tremendous hail of stones throwr
by the crowd at the police on the south side of the
police station (pp. 2651, 2654-60). This part of his
evidence was quite false, It is contrary to the
evidence of Capt, Coetzee and all other witnesses from
Capt. Coetzee's contingent. None of Capt. Coetzee's men
were hit by a stone., Nobody else saw any stoning or
stones in Zwane Street. Indeed, Det.-Const. Pileterse,
who at the time of the shooting was on the south side
and who was called after Const. Olivier, confirmed that
there was no stoning on that side (p. 2675). Const.
Olivier's evidence is, it is submitted, a blatant pilece
of perjury. Const. Olivier admitted seeing a boy shot
in Zwane Street but denies that his firing could have
done this, He said at first that he did not go up O
this boy (p. 2648), but later he says that he did and
that this boy was lying dead with & stone in his hand
(pp., 2656~8). He did not observe where he had been hit.
His story of the stone in the boy's hand is improbable
and is contradicted by Const. Maruping. If Const.
Olivier was in fact the only member of Caept. Coetzee's
contingent who fired along the island in Zwane Street,
the probability is that he unlawfully shot and killed

the 1ittle boy.

1t is beyond doubt that Const. Els and Const.
Olivier were not in any danger of attack and that no
attack was in fact made upon them or thelr contingent.
Their firing was unnecessary, and notwithstanding their
denials probably did some damage. The youth and

nervousness of Const. Els might in some measure execuse
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him, but there appears to be no excuse for Const,
Olivier, who deliberately fired four shots from his
rifle into a crowd which was trying only to get away from

the police,

Thus both on the north side of the police station
and on the south, it is clear that there was unnecessary

and patently unlawful firing by some members of the

police force.
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ATTITUDE OF THE POLICE TOWARDS AFRICANS

It must be conceded that some of the policemen may
have thought they saw hostility and danger although none
existed, and one asks why this should be. A consideration
of the police evidence in general suggests the answer to
this question. Sometimes expressed in the police
evidence end sometimes implicit in it is an attitude of
mind which regerds Africans, or at least a crowd of
Africans, not as fellow-citizens whom it was the duty
of the police to protect and help, but as potential
enemies. This attitude is not merely one of prejudice
against the Africans: it is un unhappy mixture of
hatred, contempt and fear. The police regarded these
people as a '"mob", not as a collection of individuals;
end as a mob which understood only the argument of force.
There was a great deal of talk by the police about the
crowd becoming more =nd more "opstandig", a word which
can perhaps be best translated into English as
Wpepellious". But when an attempt was made to analyze
in what way the crowd was rebellious, the answer was
that they shouted their slogans and sang their songs.

On the rare occasions when any policeman spoke to any of
the ATfricans he was prone to construe as evidence of a
rebellious or riotous mood, statements which coming from
s white man could never have been considered
objectionable., Thus Det.-Sgt. Pieterse (known

familierly in Vereeniging as wpiet"), when asked to give
an example of hostile and insulting behaviour, said that
an African at the fence called to him "01d Piet". He
replied, "It's your own fence that you are damaging',

to which the African replied, "you people will repair 3 L
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(p. 2673). It became clear in the course of the police
evidence that meny members of the police expect un-
questioning deference from 211 the Africans with whom
they deal., When they did not find it at Sharpeville,

they interpreted the lack of it as riot and rebellion.

The few African witnesses who before or after the
shooting were gspoken to by the police at all were
addressed in general curtly and even harshly. See for

example the evidence of Tsolo (p. 2492); Samuel Mahlase

(p. 1904); eand Daniel Dkobe (p., 2268). But even more

noteworthy as an example of the mental attitude of the
police than their few conversations with individual
Lfricans, is the complete absence of any real attempt to
communicate with the leaders of the crowd, It is unthink-
able that the police surrounded for many hours by a white
crowd would have failed to make any sort of contact with
the leaders. They would have found out what the crowd
wented and why it was there. If they had thought it
desireble that the people should go they would have found
some means of telling them so. But at Sharpeville there
was no attempt to establish contact, epart from Lt.
Vigser's conversation with Tsolo and possibly the
sctivities of Lt.-Col, Spengler et the gate. The white
policemen heard remarks in the vernacular from the crowd;
but it did not occur to them to ask any of their African
colleagues what was being said. Nor did it occur to them
to send & member of the African police to spesk to the
crowd. This was not for lack of opportunity., The reason
why there was no attempt to speak to the crowd was that

the police did not think in terms of speaking to an

Lfrican crowd, of negotiating with them or of persuading
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them., During the morning someone from the crowd brought
in a case of cold drinks to the police, The evidence
does not explain who he was or what prompted the gesture;
but the police automatically took what might well have

been a friendly gesture as an insult. See Capt. Theron,

pp. 300-301, Thet it was not impossible to talk to &
crowd is amply demonstrated by the success of Mr. Knutze
at Vanderbylpark on the same day, and even by Mr.
Labuschagne's overtures which were interrupted by the
efforts of Lt.-Col. Spengler and Sgt. Wessels. (See

Lebuschagne, pp. il and LL5)

There are many other indications of the contempt
and hostility which the police displayed towards the
African crowd. In the first place there is the free
use by certain policemen of the word "tsotsi" as applied
to young Africans. Typical of this is the evidence of
Capt. Coetzee at p. 953. The word "tsotgi" means,
apparently, a young criminal, hooligan or vagebond.

The harmfulness of this attitude of mind was adequately

demonstrated by the evidence of Brown Thabe (p. 1808)

and the Rev. R. Maja (p. 2366-8).

One may also refer to the case of a policeman

on duty at the police station who equipped himself with a
sjambok. The point is not that the sjambok was used -
apparently it was not - nor that the policeman who
carried it, Const. Beyl, was obviously an untruthful
witness. The point rather is that no policeman would

are carry a sjambok while facing & white crowd, This
policeman must have been seen by many other policemen,

including N.C.0.s and officers; yet apperently no

faction: s
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action was teken in spite of the admitted irregularity

of his conduct,

It is necessary also to refer to the claim made
by several police officers that they "know the Natives",

or "know the Bantu". See, for example, Capt. Theron,

p. 278; Capt. Brummer, p. 806; Capt. Coetzee, p. 957;

and perticularly the instructive sentence in the evidence
of Capt. Coetzee that in former years "the Bantu (sic)
were not as rebellious as they esre today". The facile
generalisation implicit in the phrase '"the Bantu" is
astonishing, One can herdly imagine any police officer
speaking in such terms of any section of the white
population. This type of preconception explains why
officers such as Capt. van der Linde and Maj. van Zyl
assumed, more than two hours before the shooting at a
time when the crowd had been standing at the police
station for over three hours without having done anyone
eny harm, that that crowd would resort %o bloodshed and
that it would be necessary for the police to fire upon

them. (See Maj. van Zyl, pp. 187 and 209, Capt. ven der

Linde, p. 790.)

Perhaps the most revealing piece of evidence
was Lt.-Col. Pienaar's remarkable statement that "the
Native mentality" (which he claims to know) "does not
allow them to gather for a peaceful demonstration ...
For them to gather means violence" (p. 2ulBY, « This
remarkable combination of ignorance and racial prejudice
naturally throws a great deal of light on the acts and
omissions of Lt.-Col., Pienaar himself. But coming as

it does from & senior &nd presumébly responsible police

/officer ...
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officer with over 30 years' experience, it reveals more
about the police attitude to the crowd =nd does more to
explain why the police fired upon the crowd than perhaps

any other single piece of evidence.

Before leaving the topic of the police attitude
to the Africans, one must reluctantly refer to the
evidence of what took place after the shooting. A number
of African witnesses deposed t0 statements made by
policemen after the shooting to the persons who were
lying wounded. This evidence shows that some of the
white policemen displayed attitudes ranging from in-
difference to sheer callousness. This evidence came
from among others such an impressive witness as Joshua
Motha, the bus driver who was abducted the previous
night, (p. 1923). One recalls also Sgt, Wessels'
unfortunate joke ebout the 'corpse' with no mark on him.
See Sacks, p. 1620, The evidence of African witnesses
who were present after the shooting seems to show that
apart from supervision by officers, the only persons who
tock direct action to 2id the wounded and to remove the
dead bodies from the scene were civilians and non-white
policemen. There is no evidence that the white policemen
themselves rendered personal attention to the wounded.
This is borne out by all the photographs teken afterwards
by various photographers. See the evidence of Robinson,
the "Rand Daily Mail' photographer (a witness who waé
well disposed towards the police) at p. 1566, which is

directly confirmed by the evidence of Capt. Theron at

P. 354. The object of referring to this evidence is
not to suggest that all the white policemen are cruel

or callous men - obviously they are not and there is no
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doubt that meny of them were shocked at the scene before
their eyes after the shooting - but this evidence once

agein points to the extent to which white policemen are
cut off, for whatever cause, from eny real sympathy for
or understanding of the individual African human belngs

with whom they have to deal,

It is for the same reason that one must refer to
the fact that there has been no official expression of
horror, shame or even regret for the tragedy from the

police force (see Lt.—-Col, Pienasar, p. 1526). Nor did

any police witness during the course of the hearing

express any of these sentiments.

The factors referred to in paras. 192-199 above
must, it is submitted, be taken into account when the
Commission considers why the police fired and the extent
to which they fired. They go some way to explain how,
for example, an individual policeman could fire a complete
Sten-gun magazine into the crowd, reload with another
magazine, empty that into the crowd and then draw a

revolver and fire enother six rounds before ceasing PinG,
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FABRICATION OF EVIDENCE BY THE POLICE

l
165. ‘! |

|

i

{

Reference has already been made to many examples |
of fabrication or concealment of evidence by the police,
These examples show that quite apart from instances of
incorrect statements due to failures in observation or
preconceived but honestly held ideas, there have been too

many instances of police witnesses attempting to mislesad

the Commissioner. Some of the examples already given and

other examples are collected in Appendix VIII hereto.

The Commissioner's attention is drawn to the
Lppendix for two reasons., Firstly, it suggests that the
evidence of certain witnesses should be approached with
considerable caution. Secondly, it suggests an inference.
If a witness conceals material facts or fabricates
evidence, he usually does so with a purpose. Those who
have nothing to conceal or to excuse do not have to resgort
to concealment or fabrication. If & party in a case has
recourse to perjury, it is strong evidence that he knows

that his case is a bad one (see Moriarty vs. London,

Chatham & Dover Railway Co, (1870), L.R. 5 Q.B. 31L;

Rs W, Simon,; 1929 .T.P.D. 328, at p. 333.:) One of the

most striking aspects of the police case was that despite
intensive and able investigation by Capt. van den Bergh

of the ¢, I. D, end his assistants, it did not prove

possible to find out which man or men had fired first,
Lccording to Capt., van den Bergh, although he or his
assistants had interviewed everyone who was known to have
firéd, nobody was prepared to admit having fired the Huf:
first shot (pp. 2461-2) or having shouted "Skiet" (p.2478). ﬁf

The inference from this is not difficult to draw. il il
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On this aspect of the case there are two further
observations to be made., In the first place, some of the
untruthful statements made by police witnesses could not
have been exposed but for the photographs taken by the
press photographers who were present before, during and
after the shooting, and in perticular Berry of "Drum'
and Robinson of the "Rand Daily Mail". The course of
the proceedings before this Commission has ageln shown
how well the public interest is served by a free Press
with an unrestricted right of access to important events.
If reporters had not been permitted to enter Sharpeville
Township, or if the photographers had not been permitted
to take their photographs, or if their cameras and films
had been confiscated by the police (as has sometimes
happened on other occasions), the police might have found
it easier to justify their shooting; but the truth would

have suffered.

In the second place, the proceedings before this
Commission have shown the value of cross—examination of
witnesses before a Commission, Counsel for the Bishop
had no right to cross-examine: it was for the
Commissioner to decide whether they should be allowed to
do so., The Commissioner allowed the fullest opportunity
for cross—examination, It is respectfully submitted that
the course which the proceedings took amply demonstrated
the wigdom of his decision and that but for cross-

examination much which has been exposed might still have

lain hidden.
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WAS THE CONDUCT OF THE POLICE JUSTIFIABLIE?

It remains to consider whether
the conduct of the police who fired into
this crowd, and of the officers in command
of them, can be justified in accordance with
the principles which are set out in Section

C of this argument.

The very first question which has
tc be asked is: Was the crowd attacking
anything or anybody? As Mr. Winston
Churchill said in the debate on the

Amritsar shooting (Appendix 2):

"Surely that is the question. Are
they trying to force their way
forward to the attack of some
building, or some cordon of
troops: or peolice, or are they
attempting to attack some band
of persons or some individual
who has excited their hostility?
Is the crowd attacking? That is
the first question which would

naturally arise'.

This way of approaching the matter is also
required by the provisions of Section 7 (1)

(b) of the Riotous Assemblies Act, 1956.

Were/.os
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Were the crowd or any members of the

crowd killing or seriously injuring any
person? Were they attempting to kill or
seriously injure any person? Did they
show a manifest intention of killing or
seriously injuring any person? Were they
destroying or doing serious damage to any
valuable property? Were they attempting
to destroy or do serious damage to any
valuable property? Did they show a mani-
fest intention of destroying or doing
serious damage to any valuable property?
In short, was the crowd attacking? There
is only one answer ‘o this question, and

that is "No',

The second "great simple funda-
mental question" is this: Was the crowd
armed? Was it armed with lethal weapons?
Tre answer to this question is likewise

clearly "No'".

The third question is: Was this
crowd ever ordered to disperse? Was it
warned that unless it dispersed, force

would be used? Section 7 (1) of the

Riotous Assemblies Act (and even Regulation

3 of the Emergency Regulations) requires
that an order to disperse and a warning
that force will be used must be given

three times before force may be used. AT

Sharpeville/a.e
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Sharpeville tle crowd was never ordered to
disperse, nor was it ever warned that force

would be used.

When it was put to Lt.-Col.
Pienaar that he could have tried to give

an order to disperse, he said:

"T did not have any time to do
that. I would very much have
liked to".

The following revealing exchange then
took place between Lt.-Col. Pienaar and

counsel for the Bishop:

"You would very much have liked to,
but in the whole of that half-hour
- and we now know what you did
during that half-hour - in the
whole of that half-hour you could
not have spared a minute-and-a-
half in order to make this humane
effort? --—-

"No, I could not.

"And you have no explanation for
that except the explanation you
have already given us? ---

"Tt would not have taken
minutes to make other arrange-

ments.

R A
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"I am suggesting, Colonel, that you
could have climbed on to a Saracen
in your striking uniform, held up
your hand for silence - and perhaps
they would have been silent, and
then you could have said, 'Now, go
home or you are going to be shot'.
You could have done that, couldn't
you? ——-—

"The only explanation I can

give is that time did not permit that.

"You could have done that, couldn'®y
you? —-—-

"T could, yes.

"And your only excuse is that you

were too busy doing the other things

that you have told us about? =---

"Yes.

"You could have detailed some other

officer to make that effort, couldn't

youz ===

"T could have. I did not think

ef i that.

"Is there any reason why you did not?

"I just did not think of it at

the moment."

(pp. 1510 - 1511).

200" Sew

e e—— ©




X771,

210, Barlier in his evidence, in answer to

\
a question by the Commissioner, he referred to }'M
the report which Maj. Ven Zyl had made to him 5"
when he entered the location, "that he had had
trouble previously that morning and he had tried l|'%
to disperse tha with batons and tear-gas and 1 !
took it, then, that the necessary was done, that Hie!
they were first warned'". Even if Lt.-Col.

Pienaar had been correct in assuming that Maj.
Van Zyl had "done the necessary', the warning i

had been given more than 5 hours earlier, to a

different crowd, at a different place some two L

and a half miles away from the Sharpeville Hil

|
Police Station. The police may not shoot M
upon a crowd at one place without first giving i

an order to disperse and warning the crowd :ii
ALY

that force will be used, merely because they }ﬂ\
‘ ' !

think that a warning may have been given to a !
|

different crowd at a different time and a dif- i
|

|

ferent place.

SIS e

211, It,~Col, Pienaar seems to have
thought that if an order to disperse had been f
given, the crowd would not have heard it on
account of the noise. No doubt a noisy crowd

is harder to disperse than a silent crowd. It A A

must however be common experience that a crowd
which has to be dispersed is a noisy rather 4:
than a silent one. Many methods of conveying “
an order to disperse and a warning would have ; i

suggested themselves to a competent and f .ﬂ

conscilentious/...
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conscientious police officer. Even if a
voice would not have carried to the back of
the crowd, the front rows could have been
addressed. Their reaction would soon have
communicated itself to those behind. An
officer couldhave walked round the perimeter
with one or more African N.C.O.'s and conveyed
the warning through them; and an attempt
could have been made to communicate with the
crowd through its leaders. A banner could
have been held up in front of the crowd with
a warning written on it in the vernacular.

The uttering of the word "hamba" by one
officer at one point on the perimeter of a
crowd is not the only known means of giving

a warning to disperse.

As far as is known, it has not
happened before in any civilized country, at
any rate in this century, that a large con-
tingent of police, armed not only with service
revolvers and service rifles but also with
Sten guns, has fired into a crowd without first
giving an order to disperse and a warning that
force will be used. The rule that such order
and warning must be given is founded upon
common humanity and common sense. At Sharpe-
ville on 21lst. March, 1960, that rule was
totally disregarded without any Jjustification

by Lt.-Col. Pienaar.

The fourth question which has to be
asked/ e«
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asked is: What other means were used against !
this crowd before the police opened fire? 1
Section 8 (1) of the Riotous Assemblies Act ‘
provides that firearms must not be used to ||
disperse a crowd until weapons less likely to {11 |
cause serious bodily injury or death have been I
used and the gathering has nnt been dispersed | it
(or unless or until any of the members of the mf
crowd have done any of the things set out it

in paragraphs (a) and (b) of the sub-section). ﬁﬁa

The Standing Orders of the South African Police |

are also perfectly explicit on this point.

Regulation 741 provides that firing upon the

people is "a measure which should never be

resorted to until every other means shall have

e L e e o

failed to ensure the preservation of peace and
good order". What other means, then, could

have been used to disperse this crowd? What

other means did the police attempt to use?

- = = —

(a) Not only was the crowd never ordered

BEmEeiaieo oo oo ssaate

to disperse or warned that force would

be used against it, but none of the

police officers present at the police 1
station, with the possible exception glr%
of Capt. Brummer, ever attempted to i;w:

.I’|l
address the crowd. :'.M

|
(b) Apart from the somewhat inconclusive iill
[ ]
conversation which Lt. Visser had with

Tsolo and from the somewhat unorthodox

methods/. . .




(e

174,

methods which Lt.-Col. Spengler and
Sgt. Wessels used in order to make
contact with the leaders of the crowd,
none of the police officers present
ever attempted to find out who the
leaders were, or to speak to them, or

to persuade them to tell the crowd to

go home. Lt.-Col. Pienaar had previously

employed this expedient in order to dis-
perse a crowd at Dube, and with success.
He said, however, that at Sharpeville

he would not have dealt directly with
the leaders of the crowd because "from
past experience, it is generally in most
cases useless'", He conceded that the
effort would have done no harm but said
that he did not even make the attempt
because he thought it probably would not
succeed (pp. 1383 - 1385).

Another possible channel of approach to
the crowd was through an official whom
they knew and respected. Such an
official was present from about 1 p.m.
onwards in the person of the location
superintendent, Mr. Labuschagne. Lt.
Visser knew Mr. Labuschagne (p. 466) and
could have drawn ILt.-Col. Pienaar's
attention to his presence. It.-Col.,
Pienaar did not think of inquiring

whether there was anyone present who

knew/« ..
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knew the local people (pp. 1511 - 1512).
He said that there was no opportunity to
do this, but that if he had had time he
might have done so (p. 1385). To use
the good offices of a local official is
a matter of common sense and experience.
It is specifically provided for in Reg.
11677 of the Queen's Regulations (Appendix
V), which states that if troops have to
be used against a civil population, the
local ﬁagistrate or Jjustice should
accompany each division of troops. As
Lord Justice Bowen's Commission on the

Ackton Colliery disturbances said:

"One salutary practice is that a
Magistrate should accompany the
troops. The presence of a Magis-
trate on such occasions, although
not a legal obligation, is a matter
of the highest importance. They
know nothing, probably, of the
locality or of the special circum-
stances. They find themselves
introduced suddenly on a field of
action and they need the counsel
of the local Jjustice who is
is presumably familiar with the

details of the case'.

In the circumstances which existed at

Sharpeville, the appropriate person to

pilh B i 1
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fulfil this function was Mr. Labuschagne
or some other municipal official. Indeed,
this method of handling a crowd had been
used successfully at Vanderbijlpark that
very morning by Capt. Cawood when he
invoked the assistance of Mr. Knutze. Lt.-

Col. Pienaar himself had been to the

Vanderbijlpark area and had spoken to Capt.

Cawood and had learned that a crowd of
over 12,000 had been persuaded to disperse
(pp. 1325 - 1326). A little reflection
might have suggested to Lt.-Col. Pienaar

that methods of persuasion might be

effective as well as humane and civilized.

However, as has been pointed out in
Section N, Lt.-Col. Pienaar had certain
assumptions about the mentality of a
native '"mob" which may have precluded
him from giving consideration to the
merits of persuasion. It is noteworthy
that he did not even bother to inquire
why the crowd were there and what they
were waiting for. Had he understood
that they were expecting to be addressed
his whole approach would surely have
been different - and the tragedy of

Sharpeville might have been avoided.

Before they opened fire into this crowd
the police did not use any '"weapons less
likely to cause serious bodily injury

O ells's
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or death'. Lt.-Col. Pienasar did not
know, nor did he inquire, whether fire-
hoses or tear gas were available at the
Sharpeville Police Station (p. 1375).

He did not attempt a baton charge be-
cause he thought that it would be use-
less and that at least a bayonet charge
would be necessary (p. 1383). He did
not explain why he did not order his men
to fix bayonets. Nearly 300 men were
available for a baton charge (though

of course he did not ascertain how many
men he had under his command). 115 gl
was feared that a baton charge might

meet with resistance, a force with batons
could have been supported by a reserve

of men with fixed bayonets to meet any
possible counter-attack by the crowd.

No attempt was ever made to do any of
these things. It is significant that
the baton charges carried out by Maj.

Van Zyl the previous night and in the
early morning did not meet with any
resistance. Capt. Cawood, who that
very morning had been surrounded at
Vanderbijlpark Police Station by a very
large crowd of Africans, had carried out
a baton charge with a small force of police
from inside the police station fence. This
sharge was successful; the police suffered
no casuelties and the crowd very few (Capt.
Cawood, pp. 161 - 162).

Once/ e
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Once again, the reason for the failure

to try less drastic measures at Sharpe-
ville seems to have been the lack not

of time or opportunity, but of reflection,
initiative and humanity. The one officer
who appears to have displayed all these
qualities on 21st. March, Capt. Cawood,
met with signal success. Unfortunately,
he was not in command at the Sharpeville

Police Station.

Standing Orders require an officer in
command of armed policemen to exercise 'the
utomst forbearance" and "a humane discretion"
(Reg. 745 (7)) ). He must therefore take the
trouble to ascertain all the relevant facts
of the emergency in order to enable himself
to do these things (para. 20 (g) (i) above).
Lt.-Col. Pienaar arrived at the Sharpeville
Police Station under an erroneous impression
as to what had already happened there. When
he got there he did nothing to verify the
information which he already had. He ob=-
tained no information as to the situation
from Capt. Theron and Capt. Brummer, who were
the senior officers at the police station
when he arrived (see para. 117 above). He
did not know how many men he had under his
command (pp. 2561 - 2562); he did not know

what armaments were at his disposal (p.l1494);:

O, et
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nor did he take steps to inform himself as
to any of these matters. All he did was

to deploy a large number of armed policemen
in a single line near to the fence and the
crowd on the western side of the police
station. In this way he disabled himself
from exercising the "humane discretion" with
which he was entrusted in terms of Standing

Orders.

The officer in command of armed

policemen must give all his attention to the

supervision of the men acting under his orders

(Standing Orders, Reg. 745 (5) ), and must

guard against the slightest misuse by his men

of their arms (para. 20 (g) (ii) above). To

this end he must ensure that he deploys his

men in such a way th# his commands can be

communicated to them in all the circumstances

of the emergency (para. 20 (g) (iii) above).

Where, as at Sharpeville, the senior officer

has under his command an armed force which is

the equivalent of a company of infantry, it

is elementary that he cannot hope to exercise

direct personal command over them all and
that he must divide them up into sections
under the command of junior officers and, if

necessary, N.C.0.'s (cf. the Queen's Regu-

lations, Appendix V hereto, Regulations 1176 -

1178).

Unlika/...
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Unlike Capt. Coetzee, who moved
about among his men in an effort to calm them
and told them firmly that nobody was to shoot
save on his order (p. 963), ILt.-Col. Pienaar
addressed neither his officers nor his men,
althouth he realized that that was a vital
precaution to be taken (p. 1367). He made
no attempt to divide his men into sections
under subordinate commanders because "the
situation was too tense to allow me to
divide up" (p. 1500). Though he knew it
was desirable for him to do this, he claimed
that he could not have made these arrangements
in the short space of time available to him
(p. 1501 ). He simply busied himself in de-
ploying his men in a straggling single line
about 70 yards long without providing for any
chain of command whereby they could be kept
under control. Moreover, as appears from
paragraph 101 above, Lt.-Col. Pienaar's own
part in the deployment of the men was
apparently confined to giving the simple
order to line up and, later, to load 5 rounds.
This long line of men simply stood facing the
crowd at a distance of a few paces, with lethal
weapons in their hands. Their deployment, if
such it may be called, was not that of a body
of men whose purpose was to defend themselves
or thel station against imminent attack: it
more closely resembled that of a firing squad,

save that a firing squad normally consists

ol en
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of only a few men under proper control. It-Col.
Pienaar's line was designed to bring the maxi-
mum fire power possible to bear upon the crowd,

instead of the minimum fire power necessary as

Standing Orders require.

The officer in command of armed
policemen must detail no greater number of
men to fire than is absolutely necessary
(Standing Orders, Reg. 745 (6) ). He must
give a deliberate word of command to fire a
specific number of rounds (Reg. 745 (5) ). The
firing ought to be at the leaders of the riot
or at the assailants on the force and, if
possible, with effect (Reg. 745 (2) ). 1In
other words, the firing must not be indis-

criminate (Reg. 745 (3) ).

These injunctions were disregarded
by Lt.-Col. Pienaar. Instead of detailing a
small number of men to fire a small number of
rounds at a specific objective, he confronted
the crowd with the major part of his force.
Lt.-Col. Pienaar's complete failure to make
proper arrangements for the control of his
men and for the control of any firing which
might have become necessary is eloquently
proclaimed by the following passages f:om his

evidence:

"Did you have any plan whereby you

could limit it (the firing) to less

than/fese
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than 5 rounds when the time came,
if necessary? ———

"No. That is the normal order.
It is left to the discretion of the
men whether they should fire one or

five rounds" (p. 1493).

"Do you perhaps not see the importance
in a tense situation like that, of
being able to arrange for firing by
a small group of men...,? —=—-—

"No, I don't see how I could have
arranged that in that short space of

time.

"Do you agree that that would be
desirable? —--

"It would be desirable, yes.

"Well, you certainly made no provision
for that sort of order? —_——
"No; there was no time to make that

provisiont, (pp. 1500 = I501)%

"Did you have it in mind that you would
attempt some well-directed shooting at

the first people who broke through the

gate or fence? =

"Yes; that is what I had in mind.

"That is what you had in mind, but you

made no specific arrangements for en-

suring that, did you? ---
"No." (pp. 1508 - 1509).
Tt —=Code/ens
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1835,

It.-Col. Pienaar did not deny that it

would have been proper to organize his men in
a proper command structure. His only excuse
for not having done so was that he had no tine
(pp. 1267, 1371, 1499 - 1501, 1506 - 1507). In
fact he had at least 30 minutes, quite apart
from the fact that if his men had been under
proper control there might well have been no
shooting at all. Lt.-Col, Pienaar said
(p. 1449)

"the time was too short for running

around looking for officers..."

In fact, his officers were waiting on him.
There was no need for him to "run around!

looking for them. All that was needed was

a few words. Although given every opportunity

to do so, Lt.-Col. Pienaar was quite unable to
explain how he spent his 30 minutes at the

police station.

Of the 75 men who fired into the
crowd, no fewer than 11 used Sten guns, Most
of these fired not single shots but bursts. It
does not appear that Lt.-Col. Pienaar took
any steps to ascertain how many of the men
under his command were armed with Sten guns;
nor did he do anything to prevent them from
using these weapons. As has already been
pointed out (para. 22 sbove), in the Federation

of Rhodesia and Nyasaland only platoon

/commanders. ..
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commanders in the Police Mobile Force are
authorised to carry Sten guns. Clear in-
structions are given that these weapons

are never to be used on "sutomatic" except
"in a desperate emergency". Apparently
similar instructions are given, or are
supposed to be given to the South African
Police (see para. 154 above.) At Sharpeville
there was no desperate emergency; a number
of these formidable weapons were in the
hands of constables; and they were used

to fire devastating bursts of bullets into
the midst of an unarmed crowd. The conduct

of the police in this regard is inexcusable.

If a superior officer is present, the police
under his command may not open fire except by
regular word of command from the senior officer
present (Standing Orders, Reg. 845 (4) ). At
Sharpeville the police opened fire on the

crowd without any regular word of command
having been given by Lt.-Col. Pienaar or any
other officer. A heavy burden of responsibility
and guilt lies not only upon It.-Col. Pienaar for
his failure to control and supervise his men,
but also on the individual policemen who

fired. Although Lt+Col. Pienaar himself was
not disposed to admit any criticism of his

men, it appears from other evidence that he

WAS, e.v o
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was very conscious of their failure and
his own responsibility for it. Mr. Sacks,
a personal friend of his who saw him
immediately after the shooting, said that
he realized that Lt.-Col. Pienaar was in

an invidious position:

"Why was he in an invidious position?
"Well, he is a disciplined man;

he was supposed to have disciplined

men under him and men who shoot

without orders...

"And did he seem very conscious of

that fact? =---

"Oh, yes." (p. 1610.)

The truth is that many of the policemen who
fired into the crowd showed themselves to be
undisciplined, ignorant or unmindful of

the Standing Orders governing the Force,
reckless of the consequences of their
shooting and in some cases utterly merci-
less and callous. Their conduct pro-

claims their guilt.

Policemen under the command of
officers have no right to open fire without
orders. Even if an attack is being launched
on the police, it is for the senior of ficer
to decide if and when to open fire. But,
even if no officer or N.C.O0. had been

present the constables

would/eess
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would not have been entitled to fire.

The police station was not being attacked.
No attempt was being made to deprive the
police of their arms or their prisoners.

The police were not defending themselves

or anyone else from death or serious injury,
nor were they defending anyone from unlawful
attack. Nor were any of the other special
circumstances in which the police may fire
without orders from a superior officer

present (see Standing Orders, Reg. 742).

Whenever the circumstances can be met by
firing merely to wound or maim, the police
must exercise great care not to kill (Stan-
ding Orders, Reg. 743). At Sharpeville
the police took no care whatever not to
kill, On the contrary they fired reck-
lessly and indiscriminately into an unarmed
crowd which was not attacking them. They
made no serious attempt to aim their fire
at people whom they believed (even if mis-
takenly) to be leaders of a riot or actual
assallants, as laid down by Standing Orders
(Reg. 745 (2) ), by Queen's Regulations
(Reg. 1180) and by the humanity expected

of a disciplined, civilised force (see Maj.
Ven Zyl, pps. 233 = 236 ). They must have
known that their shooting would result in
many deaths. They killed 69 people.

No justification or even extenuation can

be found for such conduct.

2Rl s
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No shot must be fired after the
necessity for firing has ceased to exist
(Standing Orders, Reg. 745 (8)). At Sharpe-
ville the police went on firing into the back
of the crowd long after it had turned and begun
to flee from the scene, They fired their
automatic weapons in tremendous and devastat-
ing bursts. There were those who fired 10
shots with their rifles; who fired a second
magazine from their Sten guns; and who used
both a Sten gun and a revolver. The only
problem is to find suitable words of condemna-
tion for conduct of such enormity. Here indeed
was a terrible manifestation of "frightfulness"
and "the strength of civilization without its

mercy",

The names of some of the individual
policemen who perpetrated these dreadful deeds
are known. They have shown themselves unfit to
be entrusted with firearms of any kind, let
alone highly dangerous automatic weapons.

Apart from any other steps that may be taken
against them, it is to be hoped that none of
them will again be let loose upon the public

with firearms in their possession,

But & heavy burden of responsibility
for this tragedy also lies upon the shoulders
of Lt. Col. Pienaar, for his disposifions were
such that once the shooting had started he and
his officers were quite unable to stop it

immediately (p. 1506). This appears from the

Pollowing/ .«
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following passege in It., Col. Pienasar's

evidence (pp. 1505 - 1506);

"Apert from the fact that your
order was to load 5 rounds, had

you no means whatsoever of ensuring
that the firing would stop as soon

as it was no longer necessary? —--
"Only by word of mouth - command.

"That is not & very good idea in a
noisy place with a line of men strung

over a long distance, is it? ---
"No it ie not.

"In fact, it is useless, isn't it,

in that situation? —---

"I would not say it is useless. Ve

stopped the fire very soon.

"Some of the men, you had reason to
believe, would have had full maga-

zineg? ———

"T hed reason to believe that; I

can't say that it was so.

"You also knew that some of the men

had Sten gung? —---
"Yes.
"Which, of course, carries on? —--—

"Yes.,

WALIIET S siee
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.

!

b
"Ability to stop the shooting if ]? |

i1

it began was vitally necessary in
the interests of humanity, was it i

not? —=—=-
"Yes, i

"But you had no effective arrange-
ment whereby you could stop the

shooting once it had started? =—-- |
"Not with press button precision.
"Not with any sort of precision? —--—-= |
|
"Right, {yﬁ
i
"In fact, you told us yesterday you il

really left it to the discretion of

|
your men to stop when they thought . 1
it appropriate? —-—--— ?r||

"Under these circumstances, if a '
command became impossible, they

i
must use their own discretion. [&

{

4

|

}

"Do you suggest there is no way of

doing this sort of thing? --- i
"There is no way of?

"of making arrangements so that you
can stop fire when necessary? -—-- |
\

|

i

"If T hed had the time, I could have il
made different arrangements."

The Queen's Regulations (Appendix

V) explicitly state that which is implicit

|
in Reg., 745 (8) of the Standing Orders of 'J@

(Ul

|

|
the/ oo I.-
i
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the South African Police, namely that officers

or men required by necessity to fire must per-

_ e ——r

form their duty

"in such a manner as to be able to
cease fire the instant it is no I
longer necessary" gl

(Reg. 1179). t

Both Lt. Col. Pienaar and his subordinates
failed in this respect. ILt. Col. Pienaar i
placed the responsibility for the number of
rounds fired on the individual policemen (see
paragraph 221 above and the evidence at p. [:
1506)., Every policeman who uses a firearm is, '!
no doubt, personally responsible for ensuring .i
that he fires no shot more than is absolutely i
necessary. But the primary responsibility was .ij
I't, Col. Pienaar's. .qu
"In all cases the officer or other J
person in command......must, in :“!l
every instance, exercise a humane t |
discretion as to the extent of such

Piring" (Reg. 745 (7)).

|

:
The Queen's Regulations explicitly state that {
it is for the commanding officer to decide on !
the number of rounds to be fired (Reg. 1174). |
Any other rule would be unthinkable in a dis- “
ciplined and trained force. ILt. Col. Pienaar's ol
attempt in the witness box to disclaim this i
responsibility is only less deplorable than |!W

his failure to assume it at Sharpeville. |

205 aip il




225

224,

191,

It is submitted that had the men
been more sensibly deployed, the firing could
not only have been promptly stopped, but need

never have begun. The evidence is that not only

Lt. Col. Pienzar's men but also those under Capt.

Coetzee and Capt. Cawood (p. 164) showed a
tendency to open fire without orders which the
latter two officers had to take stern measures
to curb., One obvious way to prevent this is to
keep armed men as fer away as possible from the
crowd, and to keep them in groups under the
close control and supervision of officers,

Ne Co O.'s or senior men. This ensures not
only fire control if firing becomes necessary,
but also, as far as possible, that panicky and
unreliable men will not fire of their own
accord. Lt. Col. Pienasr's unwieldy and ill-
placed line was calculated to have the opposite

result; and it did.

When It. Col. Piensar was cross-—

examined, he was asked this question:-

"Do you think that you have learnt
any useful lesson from the events

in Sharpeville?"
He replied:-
"Well, we may get better equipment.”

(ps 158505
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It is true that Lt, Col. Pienaar
had in mind less drastic and not more drastic
weapons. But the tragedy of Sharpeville cannot
be so lightly dismissed., The truth is that
the police at Sharpeville disregarded both the
letter and the spirit of their own Standing

Orders and disobeyed the law of the land:

The officers made no attempt to
persuade the crowd by non-violent

means to disperse.

The officers failed to order the

crowd to disperse,

The officers failed to warn the
crowd thet if it did not disperse

force would be used,

The officers made no attempt to use
any form of force less drastic than

firearms.

The officers failed to supervise
and control the men under their

command.,

The officers took no steps to
ensure that if shooting started it
would be limited and controlled

and could be stopped.

The constables started shooting

without receiving an order to do sO.

Many/ e e
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193,

Meny of the constables shot to kill
and not merely to wound. They did
kill 69 people, including 8 women
and 10 children (Exhibit XXX).

The shooting was indiscriminate and
continued long after the crowd had
turned and fled. The 180 wounded
included 31 women and 19 children

(Exhibit XXX).

There was no necessity for the police
to open fire on the crowd, and there-
fore no justification for the conduct

of the pclice.

In short, the evidence shows that
the lesson of Sharpeville is not that the police
should be given "better equipment". A recurrence
of Sharpeville will not be prevented by supply-
ing the police with a better type of tear gas
or by equipping their Saracens with a more
effectual kind of loudspeaker, It is beyond
the scope of this argument to examine in any
detail the deep-seated racial fears and tensions
which erupted in so violent a form at Sharpe-
ville. The evidence does suggest, however,
that more tragedies of this kind may well occur
unless there is a radical change for the better
in the attitude of many white members of the

Torce towards the African population of this

country.
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194,

Among those killed at Sharpeville
were many breadwinners; and many of those who
were wounded have been seriously disabled. It
should not be left to private charity to try to
supply the needs of the survivors and the
dependants of the dead; nor should these people
be left to bring a multiplicity of actions for
damages in the Civil Courts. What is called
for, it is submitted, is a recommendation by
the Commissioner thet the Government should pay
adequate compensation to all these people.

Such a recommendation, and its prompt and
ready acceptance by the Government, would be

a practical first step towards undoing some
part of the harm which was done at Sharpeville

on 21lst March, 1960.

R, B Welgh! "0OGCs
5. Kentridge.
C, Plewméen.

Counsel

M. Parkington.

Solicitor




APPENDIX I.

LAW OF THE CONSTITUTION - A.V. DICEY
EIGHTH EDITION (1923) NOTE VI, pp. 512 -
b

DUTY OF SOLDIERS CALLED UPON TO DISPERSE AN
UNLAWFUL ASSEMBLY

On 7th September 1893 Captain Barker and a small number of
soldiers were placed in the Ackton Colliery, in order to
defend it from the attack of a mob. A body of rioters
armed with sticks and cudgels entered the colliery yard,
and with threats demanded the withdrawal of the soldiers.
The mob gradually increased, and broke the windows of the
building in which the troops were stationed and threw
stones at them. Attempts were made to burn the building
and timber was actually set on fire. The soldiers
retreated, but were at last surrounded by a mob of 2,000
persons. The crowd was called upon to disperse, and the
Riot Act read. More stones were hurled at the troops,
and it was necessary to protect the colliery. At last,
before an hour from the reading of the Riot Act, and on
the crowd refusing to disperse, Captain Barker gave orders
to fire. The mob dispersed, but one or two bystanders
were killed who were not taking an active part in the riot.
Commissioners, including Lord Justice Bowen, afterwards
Lord Bowen, were appointed to report on the conduct of the
troops. The following passage from the report is an
almost judicial statement of the law as to the duty of
soldiers when called upon to disperse a mob :- |

"We pass next to the consideration of the all-

important question whether the conduct of the

troops in firing on the crowd was justifiables

and 1t becomes essential, for the sake of
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clearness, to state succinctly what the law
is which bears upon the subject. By the law
of this country every one is bound to aid in
the suppression of riotous assemblages. The
degree of force, however, which may lawfully
be used in their suppression depends on the
nature of each riot, for the force used must

always be moderated and proportioned to the

circumstances of the case and to the end to be

attained.

"The taking of life can only be justified by the
necessity for protecting persons or property

against various forms of violent crime, or by

the necessity of dispersing a riotous crowd

which is dangerous unless dispersed, or in the

case of persons whose conduct has become

felonious through disobedience to the provi-

sions of the Riot Act, and who resist the

attempt to disperse or apprehend them. The

riotous crowd at the Ackton Hall Colliery was |
one whose danger consisted in its manifest

design violently to set fire and do serious

damage to the colliery property, and in

pursuit of that object to assault those upon

the colliery premises. It was a crowd i
accordingly which threatened serious outrage,

amounting to felony, to property and persons,

and it became the duty of all peaceable

subjects to assist in preventing this. The

necessary prevention of such outrage on person

and property justifies the guardians of the
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peace in the employment against a riotous crowd

of even deadly weapons.

"Officers and soldiers are under no special
privileges and subject to no special respon-

sibilities as regards this principle of the

laws A soldier for the purpose of establishing

civil order is only a citizen armed in a
particular manner., He cannot because he is

a soldier excuse himself if without necessity
he takes human life. The duty of magistrates
and peace officers to summon or to abstain

from summoning the assistance of the military
depends in like manner on the necessities of
the case., A soldier can only act by using his
armse. The weapons he carries are deadly.

They cannot be employed at all without danger
to life and limb, and in these days of improved
rifles and perfected ammunition, without some
rigsk of injuring distant and possibly innocent
bystanders. To call for assistance against
rioters from those who can only interpose under
such grave conditions ought, of course, to be
the last expedient of the civil authorities.
But when the call for help is made, and a
necessity for assistance from the military has
arisen, tc refuse such assistance 1s 1n law a

misdemeanour.

"The whole action of the military when once
called in ought, from first to last, to be
based on the principle of doing, and doing

without fear, that which i1s absolutely
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necessary to prevent serious crime, and of
exercising all care and skill with regard to
what is done. No set of rules exists which

governs every instance or defines beforehand

every contingency that may arise. One salutary

practice is that a magistrate should accompany

the troops. The presence of a magistrate on

such occasions, although not a legal obligation,

is a matter of the highest importance. The
military come, it may be, from a distance.
They know nothing, probably, of the locality,
or of the special circumstances. They find
themselves introduced suddenly on a field of
action, and they need the counsel of the local
justice, who 1s presumably familiar with the
details of the case. But, although the magi-
strate's presence is of the highest value and
moment, his absence does not alter the duty of
the soldier, nor ought it to paralyse his
conduct, but only to render him doubly careful
as to the proper steps to be taken. No

officer is justified by English law in standing

by and allowing felonious outrage to be committed

merely because of a maglstrate!s absence.

"The question whether, on any occasion, the
moment has come for firing upon a mob of
rioters, depends, as we have said, on the
necessities of the case. Such firing, to be
lawful, must, in the case of a riot like the

present, be necessary to stop or prevent such

serious and violent crime as we have alluded toj;
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and it must be conducted without recklessness
or negligence. When the need is clear, the
soldierts duty is to fire with all reasonable
caution, so as to produce no further injury
than what is absolutely wanted for the purpose
of protecting person and property. An order
from the magistrate who is present is required
by military regulations, and wisdom and dig-
cretion are entirely in favour of the observance
of such a practice. But the order of the
magistrate has at law no legal effect. Its
presence does not justify the firing if the
maglstrate is wrong. Its absence does not
excuse the officer for declining to fire when

the necessity exists.

"With the above doctrines of English law the Riot
Act does not interfere. Its effect is only to
make the failure of a crowd to disperse for a
whole hour after the proclamation has been read
a felony; and on this ground to afford a
statutory justification for dispersing a
felonious acsemblage, even at the risk of taking
life. In the case of the Ackton Hall Colliery,
an hour had not elapsed after what is popularly
called the reading of the Riot Act, before the
military fired. No justification for their
firing can therefore be rested on the provisions
of the Riot Aect itselfy the further consideration
of which may indeed be here dismissed from the
ca.se. But the fact that an hour had not

expired since its reading did not incapacitate
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the troops from acting when outrage had to be
prevented. All their common law duty as
citizens and soldiers remained in full force.
he justification of Captain Barker and his
men must stand or fall entirely by the common
law, Was what they did necessary, and no
more than was necessary, to put a stop to or
prevent felonious crime? In doing it, did

they exercise all ordinary skill and caution,

so as to do no more harm than could be reasonably

avoided?

"Tf these two conditions are made out, the fact
that innocent people have suffered does not
involve the troops in legal responsibility.

A guilty ringleader who under such conditions is
shot dead, dies by justifiable homicides An
innocent person killed under such conditions,
where no negligence has occurred, dies by an
accidental death. The legal reason is not that
the innocent person has to thank himself for
what has happened, for it is conceivable (though
not often likely) that he may have been
unconscious of any danger and innocent of all
imprudences, The reason 1s that the soldier
who fired has done nothing except what was his

striect legal duty.

"Tn measuring with the aid of subsequent evidence
the exact necessities of the case as they
existed at the time at Ackton Hall Colliery, we
have formed a clear view that the troops were in

a position of great embarrassment. The with~
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drawal of half their original force to Nostell
Colliery had reduced them to so small a number
as to render it difficult for them to defend the
colliery premises effectively at night-time.

The crowd for some hours had been familiarised
with their presence, and had grown defiant.

A1l efforts at conciliation had failed. Dark-
ness had meanwhile supervened, and it was
difficult for Captain Barker to estimate the
exact number of his assailants, or to what
extent he was being surrounded and outflanked.
oix or seven appeals had been made by the
magistrate to the crowd. The Riot Act had been
read without result. A charge had been made
without avail. Much valuable colliery property
was already blazing, and the troops were with
difficulty keeping at bay a mob armed with
sticks and bludgeons, which was refusing to
disperse, pressing where it could into the
colliery premises, stoning the fire~engine on
its arrival, and keeping up volleys of missiles.
To prevent the colliery from being overrun and
themselves surrounded, it was essential for them
to remain as close as possible to the Green Lane
entrance. Otherwise, the rioters would, under
cover of the darkness, have been able to enter
in force, To withdraw from their position was,
as we have already intimated, to abandon the

colliery offices in the rear to arson and

violence. To hold the position was not possible,

except at the risk of the men being seriously

hurt and their force crippled. Assaulted by
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missiles on all sides, we think that, in the
events which had happened, Captain Barker and
his troops had no alternative left but to fire,
and 1t seems to us that Mr. Hartley was bound

to require them to do so.

"It cannot be expected that this view should be
adopted by many of the crowd in Green Lane who
were taking no active part in the riotous
proceedings. Such persons had not, at the

time, the means of judging of the danger in
which the troops and the colliery stood. But
no sympathy felt by us for the injured bystanders,
no sense which we entertain of regret that,

owing to the smallness of the military force at
Featherstone and the prolonged absence of a
magistrate, matters had drifted to such a pass,
can blind us to the fact that, as things stood
at the supreme moment when the soldiers fired,
their action was nccessary. We feel it right

to express our sense of the steadiness and
discipline of the soldiers in the circumstances.
We can find no ground for any suggestion that the
firing, if it was in faet necessary, was conducted
with other than reasonable skill and care. The
darkness rendered it impossible to take more
precaution than had been already employed to
discriminate between the lawless and the peace-
able, and it is to be observed that even the
first shots fired produced little or no effect
upon the crowd in inducing them to withdraw.

If our conclusions on these points be, as we

believe them to be, correct, it follows that the

Yaotion Of ieetamesdiess




action of the troops was justificd in law."

Report of the committee appointed to inguire into the circum-

stances connected with the disturbances at Featherstone on

the 7th September 1893 (c. -~ 723%),




APPENDIX IT

HOUSE OF COMMONS

IHE PARLTAMENTARY DEBATES.

Official Report

Seventh Volume of Cession 1920,

8th July 1920, Columns 1726/1731

MR. CHURCHILL s

essvessscsl agrece absolutely with what my right hon.
Friend has said and the opinions he has quoted of the
Adjutant-General in India, of the distasteful, painful,
embarrassing, torturing situation, mental and moral, in
which the British officer in command of troops is placed
when he 1is called upon to decide whether or not he opens
fire, not upon the enemies of his country, but on those who
are his countrymen, or who are citizens of our common
Empirece. No words can be employed which would exaggerate
those difficulties. But there are certain broad lines by
which, I think, an officer in such cases should be guided.
First of all, I think he may ask himself., Is the crowd
attacking anything or anybody? Surely that is the first
question. Are they trying to force their way forward to
the attack of some building, or some cordon of troops or
police, or are they attempting to attack some band of
persons or some individual who has excited their hostility?
I's the crowd attacking? That is the first question which
would naturally arisc. The second question: is this : Is
the crowd armed? That is surely another great simple
fundamental questions By armed I mean armed with lethal
weapons.
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Armed men are in a category absolutely different
from unarmed men. An unarmed crowd stands in. a totallly
different position: from an armed crowd. At Amritsar the
crowd was neither armed nor attacking. (Interruption) .

I carefully said that when I used the word "armed"™ I moant
armed with lethal weapons, or with firearms. There is no
dispute between us on that point. "T was confronted",
says General Dyer, "by a revolutionary army'. What is the
chief characteristic of an army? Surely it is that it is
armed. This crowd was unarmed. These arec simple tests
which 1t is not too much to expect officers in these
difficult situations to apply.

But there is another test which is not quite so
simple, but which nevertheless has often served as a good
guide. I mean the doctrine that no more force should be
used than is necessary to secure compliance with the law.
There is also a fourth consideration by which an officer
should be guided. He should confine himself to a limited
and definite objective, that is to say to preventing a crowd
doing something which they ought not to do, or to compelling
them to do something which they ought to do. All these
are good guldes for officers placed in the difficult and
palnful situation im which General Dyer stood.

My right hone. Friend (Sir E. Carson) will say it
1s easy enough to talk like this, and to lay down these
principles here in safe and comfortable England, in the
calm atmospherc of the House of Commons or in your armchairs
in Downing Street or Whitehall, but it is quite a different
business on the spot, in a great emergency, confronted with
a howling mob, with a great city or a whole province

quivering all around with excitement. I quite agrece
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Still these are good guides and sound, simple tests, and I
believe 1t is not too much to ask of our officers to observe
and to consider them. After all, they are accustomed to
accomplish more difficult tasks than that. Over and over
again we have seen British officers and soldiers storm
entrenchments under the heaviest fire, with half their
number shot down before they entered the positionm of the
enemy, the certainty of a long, bloody day before them, a
tremendous bombardment crashing all around - we have seen
them in these circumstances taking out their maps and
watches, and adjusting their calculations with the most
minute detail, and we have seen them show, not mercly mercyy,
but kindness to prisoners, observing rcstraint in the
treatment of them, punishing those who deserved to be
punished by the hard laws of war, and sparing those who
might claim to be admitted to the clemency of the conquerors
We have seen them exerting themselves to show pity and to
help, even at thelr own peril, the wounded. They have
done it thousands of times, and in requiring them, in
moments of crisis, dealing with civil riots, when the
danger 1s incomparably less, to consider these broad, simple
guides, really I do not think we arc taxing them beyond
their proved strength.

I say I do not think it is too much to ask a
British officer im this painful, agonising position, to
pause and consider these broad, simple guides - I do not
even call them rules - beforce he decides upon his course
of conduct. Under circumstances, in my opinion, lmfinitely
more trying, they have shown themselves capable of arriving

at right decisions. If we offer these broad guides to our
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officers in these anxious and dangerous times, if there are
guldes of a positive character, there is surely one guide
which we can offer them of a negative character, there is
surely one general prohibition which we can make. I mean
a prohibition against what is called "frightfulness".

What I mcan by frightfulness is the inflicting of great
slavghter or massacre upon a particular crowd of people,
with the intention of terrorising not merely the rcst of

the crowd, but the whole district or the whole country.

ecseesssseadS We contemplate the great physical forces and
the power at the disposal of the British Government im their
relations with the native population of India, we ought to
remember the words of Macaulay -

"and then was seen what we belicve to be the

most frightful of all spectacles, the strength

of elvilisation without its mercy."
Our reign in India or anywhere else has never stood on the
basls of physical force alone, and it would be fatal to the

British Empire if we were to try to base ourselves only

upon it,
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APPENDIX TTT

Regulation 3 of the Emergency Regulations

DISPERSAL OF GATHERINGS OR PROCESSIONS

Whenever as the result of a gathering, procession
or the conduct of certain persons, whether lawful or
prohibited a magistrate or commissioned officer is of
the opinion that the public safety or the maintenance
of public order is or may be thereby endangered, or
that such gathering, procession or conduct could result
in 1life or property being exposed to danger, such
magistrate or commissioned officer or a police officer
of a rank not lower than the rank of sergeant duly
authorised thereto by a magistrate or commissioned
officer, may order the persons so gathered or conducting
themselves or forming the procession to disperse or to
discontinue such conduct and to this end he shall
endeavour to draw the attention of such persons in a
manner which appears to him best suited to the circum=
stances and he shall command them in a loud voice to
disperse or to discontinue the conduct in dquestion
forthwith and shall warn them that if they fail to
disperse or discontinue such conduct within a space of
time stipulated by him, force will be used. The
command shall be uttered thrice and if the persons in
question fail to disperse or to discontinue the conduct
within the time specified such magistrate, commissioned
officer or authorized police officer may order the
gathering or procession to be dispersed or the conduct
to be terminated by the use of force: Provided that the

degree of force so used shall as far as possible be
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limited to the achlcvement of the objects for which it
i1s applied; and provided further that fircarms or
other weapons likely to cause serious bodily injury
shall not be used unless in the opinion of the
maglstrate, commissioned officer or authorized police

officer such a course is essential in the public

interest or for the protection of life or property.




APPENDIX TV

STANDING ORDERS FOR THE SOUTH AFRICAN POLICE

USE _OF ARMS

741, The Force being, from the nature of the service,
much detached and acting necessarily in small parties, its
members are entrusted with arms for their own prcservation
and’ that of their barracks and prisoners; but it cannot be
too strongly impressed on every policeman how essential. it
isy not only to guard against the slightest misuse of his
arms, but to observe the utmost forbearance that humanity,
combined with prudence, can dictate, before incurring the

moral as well as legal responsibility of firing upon the

people ~ a measure which should never be resorted to until

every other means shall have failed to ensure the presecrve-

ation of peace and good order,

742, An emergency gives no time for study and little
for thought and yet a policeman is expected by the public
to act instantly and without fears; it will, therefore,
assist policemen to know under what circumstances they are
justified in using their revolvers, rifles, bayonets or
batons in their own discretion and without orders from a

superior officer 3=
(a) If their stations or barracks are attackeds

(b) If an attempt is made to deprive them of their

arms and their prisoners;

(¢) To defend another person, or persons, unlaw-

fully attacked, from death or serious injuryj
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743,

(d)

(

)

To defend themselves from death or serious

injurys

To effect the arrest or prevent the escape
(when other means are insufficient) of a
prisoner convicted of serious crime, or

of a pcrson who has committed or is
reasonably suspected of having committed

an offence included in the first schedule

to Act No. 56 of 1955. In this connection
special attention is drawn to the provisions

of Section 37(2) of the Act.

Although the escape or attempt to escape of
a person in lawful custody on a charge of
having committed an offence is punishable
by imprisonment cxceeding 6 months without
the option of a fine (56/1955/39) and is
therefore included in the first schedule

to Act No. 56 of 1955, the shooting act,
for fleceing or resisting, a person who has
committed or is accused of having committed
only a petty offence, is most strictly for-
bidden, but when such person dangerously
assails the police, or when an attempt is
made to rescue by violence a prisoner of any
grade (whether convicted or not) the situa-
tion: instantly changes and a policeman must
meet force with force, and use his revolver
or baton as a last means of protecting

himself and upholding the law.

Whenever the circumstances can be met by firing
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merely: to wound or maim great care will be exercised not to

kill, and a policeman must familiarize himself with the

handling of his arms, so that he may have perfect control

over them in action, If, however, a policeman belleves on

reasonable grounds that he is in imminent danger of death,

he i1s justified in firing to kill.

s €1)
(2)
745, (1)

A policeman should be sufficiently armed when
performing duty in dangerous localities and
should not hecsitate to use his arms when

necessary for self-preservation,

In areas where, with the approval of the D.C.

it is deemed necessary or expcdient to send a
non-European policeman out armed with a

revolver the station commander nmust assure him-
self that the man understands the handling of
firearms, that he is fully aware of the circum-
stances under which fircarms may be used by hin,
and that he can be relied upon to exXercisec a

sound discrebion before resorting to such uses

Special provision is made in Act No. 27 of 191k
for the suppression of riotous assemblies and
every Buropean should be conversant with the
provisions of Sections 4 and 5 thereof though
it should be noted (Section 6) that nothing

in the Act affects or derogates from any right
conferred or duty imposed upon the police under
any other statute or under the common law to
assist in the dispersal of riotous gatherings,

or in the prevention and suppressiomn of riotous

and seditious acts.
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(2)

(3)

()

(6)

(7)

Whenever the necessity for firing unfortunately
arises, 1t ought to be at the leaders of the
riot, or at the assailants of the Force, and,

if possible, with effect.,

Firing over the heads of a mob is forbidden,
as a harmless fire, instead of intimidating,
will give confidence to the daring and the
gullty, while comparatively innocent persons
in the rear may probably be injured. Care
must always be taken not to fire upon persons
separated from or not assisting the rioters or

assailants,

Whenever the police, acting under orders, shall
recelve directions to fire, they must om no
account do so except by regular word of command
from their senior officer or other senior

present.

dlpad ster, the greatest importance that the
officer or other senior present should give all
his attention to the supervision of the man

acting under his orders and, therefore, he

should not, except im cases of extreme necessity,

fire himself but should give deliberate word
of command to one or more of his men to fire a

specified number of rounds.

No greater number of men are to be detailed

to fire than is considered absolutely necessary.

Should the officer or other policeman in charge

alone be armed and the necessity for firing
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arises he should hand over his weapon to a steady

man of his party. In all cases the officer or
other person in command must exercise the utmogt
forbearance, consistent with the safety of the
party, before he gives the order to fire and
must, in every instance, exercise a humane

discretion as to the extent of such firing.

(8) No shot must be fired after the necessity for

firing has ceased to exist.

746, It should be constantly borne inm mind that,
however well justified a policeman may consider himself in

firing, the act, with all its accompanying circumstances,

whether the result be attended by loss of 1life or otherwisey

must become the subject of investigation. Those who may
be placed in such a situvation must, therefore, be well
prepared to prove that they acted with becoming humanity,
caution and prudence, that they were compelled by
necessily alone to have recourse to their arms, and that
no more force, or no more dangerous weapon, was used than

was necessary in the circumstances.

747 o Although the police are to observe the utmost
caution and forbearance im using their arms, yet should

any attempt be made to force an entrance into their

station or barracks, or to deprive them of their arms, they

ought in those purely defensive situations to act with the
utmost firmness and determination and to resist by every
means in their power the loss of thelir statlon, their

barracks, their prisoners, or thelr arms.
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748. This important question cannot be covered by any
set of fixed rules, but must be left in a great measure to
Individual discretion and common sense based upon the main

prineciples herein enunciated and a final warning is given =

when in doubt, do not fire.




116k,

1165 (a)

(b)

APPENDIX V

THE QUEENS REGULATTIONS FOR THE ARMY.

"When troops are called out in aid of the civil
power at home, the general or other officer to
whom the application is made for assistance will
immediately telegraph the fact to the War Office
and to the G.0.C. in Chief. The commander of the
party will report daily in writing to the War
Office, as well as to the officer commanding the
station from which he has been detached, the

progress of the service on which he is employed.

Except in case of great and sudden emergency (as
explained in para 1182) an officer will not order
out or take out troops for the purpose of aiding

in the suppression of riot, the maintenance of

the public peace, or the execution of the law, or
of assisting the civil power in case of an expected
riot, without the requisition in writing, or by

telegram, of the civil authority.

The civil authority by whom the requisition should
be made is :-

In the Metropolitan Polige District, the
Commissioner or an Assistant Commissioner of

police.

In English counties a county magistrate. The
magistratels requisition will in ordinary
circumstances be forwarded by the chief constable,
but in an emergency, a requisition may be

accepted if made by the magistrate direct or by
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the chief constable.

In English eities and borouvghs, the mayor,
or in case of emergency, any maglstrate having
jurisdiction in the city or borough.

In Scotland, the sheriff having jurisdiction
in: the place where the services of the troops
are required., (N.B. In Scotland, the sheriff is
a permanent stipendiary judicial officer. He
corresponds very closely with a Recorder of the
English system. J.,C.)

In Northern Ireland, the inspector general, or
deputy inspector general of the Royal Ulster
Constabulary, or a sheriff or resident magistrate,

or an officer of the Royal Ulster Constabulary.

(¢) In cases when a disturbance of the peace takes
P

place in or near a station where troops are
quartered, the military authority will, subject to
the general obligations imposed by the common law,
exercise his discretion as to the necessity of
complying with the requisition of the ecivil

authorities.

(d) When troops are requisitioned from a distance, the

military authority will make all arrangements for

their despatch, but will not send them until he

has received authority from the War Office, or, in

the case of troops located in Northern Ireland,
from the G.0.C. Northern Ireland District. On
arrival at the place to which troops were
requisitioned, the 0.C. the troops will, subject

to the obligations of the common law as above

stated, exercise his discretion as to the necessity
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1166.

(e)

for intervention. When troops are dispatched,
the civil officer who requisitioned them will be
informed of their numbers and when they may be

expected to reach their destination.

The responsibility for deciding as to the strength
and composition of the force detailed rests with
the military authorities. If the civil officer
indicates what force is required, this will serve
only as a guide to aid in estimating the force
necessarys Whenever possible, sufficient
officers will be included in the force to ensure
that an officer is in command of each sub-unit or

detachment.

The Chief Constable of a county, or riding, or the
watch committee in the case of a borough or city,
etc., 1s the civil authority to whom the 0.C. the
troops will look to make such arrangements for
accommodation, food, and other immediate require-
ments, and for meeting the troops at the station,
or conducting them to the place where tTheir
assistance is required. In Northern Ireland the
Inspector General or Deputy Inspector General of
the Royal Ulster Constabulary, or the city
commissioner of the police, Belfast, or an officer
of the Royal Ulster Constabulary, is the civil

authority for these purposesS.

If the troops are likely to remain for more than a
short time, the 0.C. should, after arrival, review
the arrangements for their accommodation, food,

etc., and consider whether any econbmy could be
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1167,

1168,

1169 (a)

effected by making alternative arrangements for
accommodation and by using the ordinary army

sources of supply for food, stores, etc.

The chief constable will also arrange that a
magistrate shall meet the troops, either at a
station, or at some place on the way to The scene
of the riot or apprehended riot. In the event of
the troops being divided so as to act in different
places, one magistrate will accompany each
division of the troops; but in any case where
there are morec magistrates than one present, one
only will act with the commander of the troops

detailed for this duty.

The commander will. consult with the magistrate and
with the senlor police officer present, and decide
as to the disposition of the troops. He will
move his forece to the place to which he may be
directed by the magistrate in regular military
order, with the usual precautions. He will not®
permit the troops to be scattered, detached or
posted in a situation where they would not be able
to act in their own defence. The magistrate will
accompany the troops and remain as near thelr

commander as he cane

Should the disturbance amount to a riot, it will
be the duty of the magistrate, if both he and the
troops are present, to read or cause to be read
the proclamation under the Riot Act, 1f circum-
stances permit, and it has not alrecady been done,
and to call upon everybody present to assist in

the suppression of the riot.
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1170,

1171.

1172,

(b) Before the proclamation is read, the "alarm" should,

where possible, be sounded on a bugle, so as to

call attention to what is about to be done.

The reading of the proclamation under the Riot Act
is important, both as conveying a distinct warning
to the crowd, and as involving the legal consequence
that those who do not disperse within one hour are
gullty of felonys but it must be understood that,
to justify damage to persons or property, it is not
necessary to walt for the proclamation: to be read,
much less to wait till. one lour has expired after

it has been read.

If the magistrate concludes that the police are
unable to cope with the riot, and that the
situation demands the active interference of the
troops, then, whether the proclamatiom has been
read or not, it is his duty at once to request the
commander of the troops to take action. This
request should be made distinetly, and if possible
in writing, although it will be sufficient if

given by word of mouth.

When thus requested, it will be the duty of the
commander to take such military steps as in his
opinion, the situation demands. In doing so, he
will have absolute discretion regarding the action
to be taken, the arms, including firearms, which
the troops shall use, and the orders which he shall
give, including the order to fire. But the
magistrate and commander are each responsible,

respectively, for anything done or ordered by them
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1173.

117%.

1175,

1176.

1177

that 1s not justified by the circumstances of the

CaSCe

If the commander thinks it unnecessary to take
immediate action, it is not obligatory on him to do
SO, nor will he continue any action longer than he

thinks absolutely necessary.

All orders to the troops will be given by their
commander . They will on no account fire cxcept by
his word of command. If it becomes necessary to
order them to fire, he will exercise a humane
discretion in deciding both the number of rounds

and the point of aim.

A commander of troops on cvery occasion when

employed in the suppression of riots,; or the

enforcement of the law, will take the most effectual

means, in conjunction with the magistrates, for
explaining beforchand to the crowd that, in the
event of troops being ordered to fire, their fire

will be effective.

When the detachment does not excecd 20 files; 1t
will be told off into four sections. 1020l
exceeds 20 files it will be told off into more

sections than four.

If the commander is of opinion that a slight effort
will attain the object, he will give the command
to one or more selected soldiers to firej; the fire
of ecach of the other sections, if required, will be
given only on the regular word of command of the

commander.
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1178,

1179.

1180,

1181 L]

1182,

If it is necessary for more sections than one to
fire at a time, the commander will clearly

indicate to the troops what subordinate commander
is to order any of the sections to fire. An order
to any one or more selected soldiers or to a
particular section to fire will be given only by

the commander indicated.

If it becomes necessary to fire, officers and
soldiers have a serious duty which they must
perform with coolness and steadiness, and in such
mammer as to be able to cease fire the instant 1t

is no longer necessary.

Care will be taken to fire only on those persons
who can be seen to be implicated in the disturbance.
To fire over the heads of a crowd has the effect of
favouring the most daring and guilty, and of

sacrificing the less daring, and even the innocent.

The magistrate and the troops will both remain at
the place of disturbance until it is decided by the
magistrate and the commander that they can withdraw

with safety.

The statements given above refer to the normal case
in which the military are present im consequence of
an application made by the civil authorities, and
the occasions when a commander would be justified
in taking action without having received such an
application are very rarec. It is, however,
possible for extraordinary cases to arise of

immediate and pressing danger - when violent crimes
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are being or are likely to be committed = which in
the opinion of the commander, demand his immediate
interference. In these emergencies, he should
take such action as he thinks necessary, although
he has not received any direction from a magilstrate,

whether the absence of such direction 1s due To a

maglstrate not being present or to any other cause.

——
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Withesses,

1k Samue! Mahlase.
T2 Joshna Maotha,

13. Benedict Griffiths.
14, Meshack Mkwanii.
15, Stephen Lehobo.
16, Simon Makhoba,
17 Ceorge Qtwaya.
18. Ceeboy Mofokeng.
19, Moses Smith.

20, Wilham Melatuli.




CLINIC,

Withesses:

Adam Sakwane.
Abraham Kaole.
denjamin Maroo.
Moses Ishabangu.
Matthews Mashuja
Peter Mohfe.
Brown Thake.
Simon Dhlofafa.
Peter Lenjalso.
Lechael Musibi.
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Withesses:

Abraham Tinane.
Simon L. Masheledi.
Joshua Malema (It is not clear where he was before shooting).
Kocs Radebe.

Danie! Dikobo.

Elias Lelio

Samuel Mashobani. (crowled to point where shot.)

Jonn Nieso.

Rev. R. Maja. (walked rounc Police Station).




APPENDIX VIT

THE contention advanced in the Bishop's Memorandum was
that the available cvidence suggested that a large number
people had been shot in the back. Exhibits H(1) to H(Y)
show that this is so but some further analysis of these
reports is necessary.

EXHIBIT H(1) - DR. FRIEDMAN:

IN cross~examination of Dr. Friecdmen it was put to him
that approximately 68% to 70% of the wounds were inflicted
from: behind. In fact the percontage is higher.
together Paragraphs 1 and 2 in Exhibit H(1) it will be secn
that seven (7) wounds werec inflicted in the trunk from the
front, while Paragraphs 4 and 5 show that twenty-six (26)

wounds were inflicted from behind. Of the wounds

classified in Paragraph 7 as "miscelloencous" it appears from

cross-examination that two (2) were in the perincum,
thirteen (13) in the head and six (6) in the arms. The two
wounds in' the perineum were clearly inflicted while the
victim was facing away from the fire and in all probability
while the persons concerncd were crawling away. 0f the
thirteen wounds in the head, eight (8) were from bohind, the
direction of four (4) could not be determined and one (1)
was directly from sile to sidec. None were from the front
to the back, In category 9 there are twenty-six (26)
wounds in the buttocks and legs. Ten (10) were between

the crest of the ilium and the glutecal fold (p. 1132).

these nine (9) were from behind and the direction of onc (1)
could not be determincd, Of the nine between the gluteal.

fold and the knec three (3) were from the front to tho back,

four (4) from the back and two (2) had a sideways dircction

/(p(‘ 1132-)6 0 Q0 9S00 200 w0
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|
|

e

e T St e e rvp ey e
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(Do L132) . Of the seven (7) wounds between the knee and
the ankle - two (2) were from the front, four (%) from the
back and one (1) had a direction from the side (ps 1133).

It will thercfore be seen that of the ninety-six (96) wounds

found by Dr. Friedman, twenty-seven (27) should be discounted

U Ly

in an attempt to assess accurately the probable position of
the persons shot in relation to the line of armed men: (i.c
the sixteen (16) wounds classified as ricochets, six (6)
wounds in the arm, four (4) in the head which are undetor-

mined and one (1) in the buttock which isg undetermined) .

There were, therefore, sixty-nine (69) wounds where the
dircetion could be accurately determined - fifty-threc (53)
of these or 77% of the total were from beh 11nd, four (&)

werc from the side and twolve (12) were from the front.

EXHIBIT H(2) -~ DR. STEYN:

DR. STEYN found a total of twonty-onc (21) wounds only w
one (1) was clearly from the front (Paragraphs 2 and 3).
Adding Paragraphs 3 and Y it will be secon that five (5)
wounds in the trunk werc from behind. In Dr. Steyn's
analysis he has classified as ricochets in Paragraph 5
ounds which may have been caused By tumbling bullets
)y and for this reason the anatomical j ions of
injuries have been included in the analysis which
follows, Of the five (5) wounds so classificd the
direction of three (3) were from behind while two (2) werc
from the side. Of the six (6) wounds
"miscellaneous" in Paragraph 7, two (2) were in the head and
both these were from behind (p. 1145). The Commissioner's
attention is directed to the fact that the record of the

cross~cxamination on the medical evidence appears to have
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been incorrectly transcribed. This can celarly be seen by
the comparison of Exhibit H(2) with the figures given. on
Page 1143, The correct pogition is that in category

there were four (4) wounds in the buttocks and legs ~ two
(2) werc in the buttocks and from bohind while orc (1) was
in the leg from behind.

To ascertain the probable position of the bodies in
relation to the direction of fire, one should oxclude six
(6) wounds (i.c. four (4) in the category "miscellancous™

nd two (2) ricochets)., Therefore thirteen (13) wounds
out of the fifteen (15) or 87% where the direction could

be determined were inflicted from behind.

EXHIBIT H(3) ~ DR. SWANEPOEL:

— SRS e et

EVIDENCE in regard to the wounded who were treated ot
the Verceniging Hospital was given by Dr. Swancepoel. Any
conclusion on the basis of his evidencc is less certain
than it is in the casc of the Post Mortem reports because
Dr. Swancpoel was obliged to rely only on the reports of
other Doctors (p. 1146). He did not examine the pationts
himself and was unable to classify the wounds on the basis
of the angle at which the bullet entered for reasons to
wilch no possible exception can be taken (p. 1147).
Similarly the question of what constituted a ricochet may
well have required laborious recconsiderationm which was not
insisted on (p. 1149j. n determining how far the pattern
which emerges from the Post Hdrtem findings is repcated in
those wounded, it has been considered advisable to exclude
in" the case of Dr. Swancpocl's evidence, all wounds said to
be from side to side and all wounds saild to be ricochets,

in addition to those where no dircction could be dectermincd.

| 1 o T 2 1| %
Dr. Swanepoel found a total of forty-eight (48) wounds,
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two (2) of those entered the trunk from the front and six (6)
from the back. All the wounds in Paragraph 6 classified as
"miscellaneous" were in the arms and no detailed information
as to the direction of those wounds was available (p. 1150).
Of the wounds classified under Paragraph 9 as shots in the
buttocks or legs, one (1) was in the buttock (i.e. from
behind) and one (1) was in the corrcsponding anatomical
position from the front; seven (7) were

(5) being from behind; four (4) were in the lower leg, onc
belng from the front, one from the side, onc from bechind and
one undetermined. In result therefore, therc should be
discounted the seventeen (17) wounds classificd as ricochets,
the ten (10) wounds in' the arms and one (1) in the lower leg,
l.es in all twenty-eight (28) wounds. OFf the twenty (20)
wounds In which a direction can be clearly determined,
thirteen (13) were inflicted from behind. This implies
that 65% of the wounds were inflicted at & time when the
persons concerned were facing away from the firing.

It is appreceiated that there must be statistically less
certainty about this analysis by reason of the large number
of wounds excluded from considcration, It will, however,
be observed that the high percentage of wounds from behind

is consistent with the trend of those discloscd in the Post

Mortem findings, and it is submitted that the figurc of 65%

can therefore be regarded as a conservative but safe guide.
Furthermore, it appears that there was no differentiation omn
the grounds either of the nature or of the severity of the
wounds in the allocation of patients to thc Vereeniging and
Baragwanath Hospitols and the analysis of the wounded
treated at Baragwanath which follows supports the conclusion
that an overwhelming number of wounds werc inflicted from

pehind.
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EXHIBIT H(Y4) ~ DR. P. KEFN:

NONE of the uncertainty which has been referred to in

regard to the report of Dr. Bwancpoel arisecs im this
Dr. Keen was able by an examination of the patients to
satisfy himself about the dircction and point of entry of
practically every wound rcported on (p. 1165). Exhibit
H(%) contains a full analysis of the wounds and discloses

that 73% of them werc sustained by paticnts o » from
behind or whon standing nnin idewa or lying down.
It should be noted that if the wounds classified as having
a sideways direction werc to be regarded as unsafe for the
purpose of drawing a conclusion about the position of the
wounded at the time of shooting, Dr. Keen?s analysis would
show that 75% of the wounds were inflicted from bchinda.
It should also be borne in mind that while ricochets were
excluded from the above asscssment, fourtecn (1) of thenm
were inflicted from behind and one (1) from the front.
Io include these in the analysis would raise the total of

wounds from behind to 77%.
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APPENDIX VITT,

THE CONCEALMENT AND FABRICATION OF
BEVIDENCE BY THE POLICE

In the course of the hearing before the Commission,
1t emerged on a number of occasions that members of the
police had fabricated evidence or had concealed facts from
the Commissioner. A number of examples of this are

given below &=

ik OPENING FIRE

Despite questions to the police witnesses by
counsel and by the Commissioner himself, it proved
impossible to ascertain the identity of the police=
men who first fired. It also proved impossible to
discover the identity of the policeman who had
shouted "Skiet". These questions were also
thoroughly investigated by detectives of the C.I.D.
but they too failed to find the policemen concerned,
No policeman would admit to having fired the first
shot or to having shouted "Skiet'. Nor did any
policeman interrogated by the C.I.D. identify any
of his neighbours in the police line as being
responsible either for firing the first shots or
shouting "Skiet" (see Capt. van den Bergh, pp.

2461-2, 2478),

If the men who were the first to fire and the
man who shouted "Skiet" had felt that they were
justified in doing so, they would presumably have
come forward as it was their duty to do. As it 1is,
one must presume that they have some motive for

concealment.
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2 FIRING FROM THE TOP OF THE SARACENS.

In part "M" of the argument which dealt with the
firing by the policemen standing on top of Saracens,
1t is submitted that police witnesses attempted to
conceal the fact that policemen standing on top of
the Saracens fired to the north and the north-east.
The truth emerged only after the photographs taken by
Berry had been produced. It is illuminating to
consider in detail the different stages of the police
evidence on this issue.

(a) The first stage (before any photographs had been

disclosed to the police):

In the early stages of the hearing Berry's photo-
graphs were not shown to the police witnesses.

A number of them were asked whether there had
been policemen on top of the Saracens at any
time, and particularly during the shooting. In
every case there was a denial that men had been
standing on the Saracens at any time. Sgte
Grobler said that if any policeman had been
standing on the Saracens and shooting, especially
to the north or north-east, he would have seen
this (p.122) Lt, Claassen, who at the time he
gave his evidence, had not seen any photographs,
was standing near the north of the police line
also said that he would have noticed 1t if men

had been firing from the top of the Saracens or

even 'standing there holding their weapons (p.928).

Capt. Brummer was in command of the Saracens.
He said that he had devoted most of his attention

to the three Saracens on the right of the line,
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lees, those standing towards the north (p.814).
He was sure that there was nobody on top of the
Saracenss He watched the Saracens until the
shooting had ended (p.814). Had there been
anyone standing on them and shooting he would
have seen them (p.815). He was keeping them
under observation during the shooting and saw
nobody (p.816).

The second stage (after the photograph Exhibit

E had been shown to Capt. Brummer):

Towards the end of his cross-examination, Capt.
Brummer was shown Berry's photograph, Exhibit E,
which showed policemen standing on top of the
Saracens. At least one had a weapon in his

hand and the crowd was already running away.
Capt. Brummer then said that these photographs
could not have been taken during the shooting.

He had no doubts about that (pp. 837 - 838, 843).
On the following Monday Sgt. Kok, who was in
charge of one of the Saracens, was called to give
evidence on the photograph Exhibit E. He agreed
that men had been standing on top of the Saracens
during the shooting (pp. 1085 ~ 1086). Indeed
he said that he himself was there during the
shooting, and that he alone was on top of his
Saracen (p.l1088). The photograph Exhibit B
shows Sgt. Kok's head just above the turret at
the time the photograph was taken. He was
sitting inside the turret peering over the top.
Therefore, sald Sgt. Kok, the photograph must

definitely have been taken before the shooting.

/He WES soecssase

LT W

i
&
i
I




He wag standing on the top of his Saracen through-
out the shooting and did not get into it again
until the shooting was over (pp.l090 - 1091).
When it was put to him that the people in the
photograph were running away, he suggested that
perhaps they were "putting on a show" for the
photographer (p.1092).

The third gtage (after all Berry'!s photographs

had been disclosed to the police)s

The full series of Berry's photographs was put

to Lte.~Col. Pienaar. In the light of what the
photographs showed he could hardly deny that they
had been taken during the shooting. However, in
the witness-box he was remarkably reluctant to
concede what the photographs obviously showed,
namely, policemen on the top of Saracens holding
weapons as though they were firing (pp. 1518 and
15210101, In view of what the photographs them-
selves show and of the concessions later made

by two of the policemen shown in the photographs,
Lt,-Col, Picnaar's apparent inability to make out
what the men in the photographs were doing or
even what they had in their hands, is extremely
unconvineing.

The fourth stage (after Berry's evidence):

Berry himself was called to glve evidence, He
put it beyond reasonable doubt that the men
standing on top of the Saracens had not only

been pointing firearms at the crowd, but firing

them. When, after some days, he was recalled

for cross-examination by Mr, Claassens, it was
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disclosed for the first time that the policeman
shown on the photograph holding a sten-gun

would say that he had not fired it, and that one
of the policemen seen holding a revolver would
say that he only fired two shots and those in
the air (pp. 2113 = 211%). Subsequently Consts
Sneigans was called as a witness and admitted
that he appeared in the photograph holding his
sten-gun, pointing it and following the fleeing
crowd with it as he would have done had he been
firing. He was unable to explain why if he was
not firing he had done this (see part M of the
argument) . Conste. Theron admitted that he was
firing his revolver but he claimed to have fired
two shots only and those in the air. The third
man seen to be firing a revolver in the photograph
was not identified, although in Exhibits U and V
his face can be seen more clearly than those of

the other men.

Tt is submitted that these various stages of the
police evidence provide the clearest evidence of
deliberate concealment and fabrication.

It is beyond doubt that Capt. Brummer, whose main
task was to supervise his Saracens and to place
himself in a position where he could convey orders
to their crews, must have seen the men standing on

top of them. Tt is abundantly clear tooy it is

submitted, that Const. Sneigans was attempting to

conceal the fact that he had fired - and for obvious
reasons, Const. Sneigans' failure to explain why

he was holding his sten-gun in a firing position, the
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discrepancy between his evidence beforc the Commission
and his original sworn statement and the fact that he
had been originally shown in the ammunition returns

as having fired 35 rounds, all point to his untruth-
fulness (seec part M of the argument). Before

altering his ammunition report it appeared that he
discussed the matter with Capt. Brummer (p.2415).
Although Capt. Brummer was asked whether he had any
knowledge or had made any enquiries as to the number

of rounds fired by any of the Saracen men, he said

he had no information at all on these matters (pp.

816 - 817). It was clearly Capt. Brummer's duty to
mention to the Commissioner the fact that in the
ammunition reports relating to the men under his
command, there had been this important alteration.

His fallure to do so can be explained only on the basis
of a deliberate intention to hide facts from the
Commissioner, This conclusion is fortified by the
other instances in which this officer's evidence was
refuted by other witnesses. For example, the evidence

of the difficulties which his Saracen allegedly had in

getting through the crowd and entering the gate of the .

police station, was firmly contradicted by his own

driver (see Conste. Arnold; p.2515). His statement

that he had attempted to address the crowd through a
loud~speaker on several occasions was denied by those
African eivilian witnesses who saw him and also by
Capt. Theron (sece paras. 87 to 88 of the argument).
Nor was hils evidence borne out by Const. S. van der
Bergh, the policeman who was deputed to carry the

loud-speaker (see Const. van den Bergh, p.2698).
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THE FIRING BY MEN IN CAPT. COETZER'S DETACHMENT

In part M of the argument, reference is made to
Constables Els and Olivier, the two men under Capt.
Coetzee's command who fired their pifles after the
crowd had begun to flee from the policc station.
That part of the argument, it is submitted, demon-
strates clearly -

(a) That Const., Els in a previous sworn statement
said that he fired his rifle elsewhere and at

a different time. In that statement he con-

cealed the fact that he had fired while he was

in Zwane Strect. (pp. 2639 =~ 2640).

That Const. Olivier dishonestly attempted to

justify his shooting on the basis that the

detachment on the south side of the police
station had been stoned. The untruthfulness

of his evidence is clear. He had to admit that

the stoning to which he deposed must have been
seen by Capt. Coetzee and the other men in the
line, some of whom must presumably have been hit
by stones (pp. 2651 = 2652)3; but neither Capt.

Coetzee nor any other witness saw anything of

the sort. His account of a hail of stones

being thrown at the south side of the police
station was also an invention. Neither Capte

Coetzee nor any of the other witnesses saw it.

His evidence on this point was directly refuted

by Det. Sgt. Pieterse who not only was in the

best position to see stoning on the south side,

but who would have been a victim of any such

stoning. He saw no stones at all (p.2675).
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It will be remembered that Capt. Coetzee stated
quite positively that no onc in his detachment
fireds
"Did any of your men fire?...No.
Are you sure of that?...l am sure. I
should have secn it. I was threc
paces behind my line of men who had
fire-arms. At the moment the first
shot, when that revolver or sten-gun
went off, I screamed to my men
because there was a terrific noise,
to stand fast, "Don't shoot. We
don't know what happened there', and
my men stood fast.
And they did not shoot?..No."
(p.963).
It is now clear that he had no right to say so.

THE AMMUNITION RETURNS

There were three examples of unsatisfactory
police evidence of the official ammunition returns
compiled by the various Station Commanders whose men
had been at Sharpevillec.

(a) Const. Pennckan

It will be recalled that Maj.van 2yl had put im
the ammunition returns for the men of the
Vereeniging area. This showed Const. Pennekan
as having fired 10 rounds with his rifle (p.206).
Earlier Maj.van Zyl had said that it would take

a man about 40 seconds to fire 10 rounds from a

rifle, even if he werc aiming only in the general

direction of a crowd (p.197). This obviously
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made nonsense of his estimate that the shooting
had only lasted 10 seconds. A comparison of his
evidence at p. 197 with his attempt to resolve
the discrepancy (pp. 222~225) does him little
credit. However, H/Const. Heyl under whose
direct command Const. Pennckan falls, was there-
after called to give evidence. He said that the
ammunition return was incorrect with regard to
Pennckan (pp. 566 to 567). He told the
Commissioner that he had taken up the mafter with
Pennekan when the rcturn had first been made and
had challenged the possibility of his having
fired 10 rounds. Pennekan at that stage had

insisted that the figure of 10 rounds was correct

(pe567), Subsequently, according to H/Const.

Heyl, Const. Pennekan had told him that he had in
fact only fired threc or four rounds (p.568).

The Commissioner immediately had Const. Pennekan
called, Penneckan saild that in fact he had only
fired two rounds (pp. 589 ~ 590). He said that
he had given the figure of 10 rounds in error.
But he was completely unable to explain how he
had come to put in a figure of 10 rounds (i.c.,

a complete magazine), whereas he had fired only
two (pp. 603 - 605). He insisted that he had
only fired two and that in his bandolicr, which
normally held 50 rounds, 48 would still be found
(ps 604). Further, he denied having told H/Const,
Heyl that he had fired three or four rounds, and
deniei that after his first return was put in he

had ever discussed the matter with H/Const. Heyl
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(ps 607)s The Commissioner immediately sent ¢
detective with Const. Penneckan to fetch his
bandolicr. It proved to have not 48, but 46
rounds in it (p. 636).

Const. Sneigans.

His evidence with regard to his ammunition return
has already been discussed clsewhere, He could
not explain why (as he alleged), another policeman
should have put inm a return of 35 rounds on his
behalf if he had not in fact fired at all. TG
has also becen pointed out thet the figure of 35
rounds fits in with the photograph Exhibit ¥ which
shows him apparently putting a new magazine into
his sten-gun (see Sneigans, p. 2408).

Const, Saaiman,

According to the ammunition returns he fired 12
shots with his «38 revolver (see Capt. van den
Bergh, p. 2685). Const. Saaiman testified that
he had fired only 6 rounds. He admitted that he
had originally made a statement to the effect

that he had "used" 12 rounds, but says that he
had done so in order to obtain an additional 6
rounds for himself (pp. 2784 - 2786). He said
that he deliberately made this incorrect statcment
because at  Sharpville Police Station, some time

after the shooting, 12 rounds had been stolen

from him presumably by another policcman (p.2786).

It is submitted that his evidence before the
Commission was false and that the Commissioner
must conclude that he in fact fired 12 rounds at

the crowd.
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It is submitted that these three instances suggest
deliberate attempts to minimise the number of shots
actually fired, and the duration of the shooting. This
was the pnttern of a great deal of the police evidence.
It was defeated by the figures in the ammunition returns,
by the photographs and evidence of Berry and by the
African civilian witnesses. Thus H/Const. Heyl (p.569)
and Lt.-Col. Pienaar (pp. 1486 and 1489) asscrted that
the firing had lasted for so short a time that it would
not have been possible for any man to fire 10 rounds
from his rifle. They suggested that it must have
lasted under 10 seconds. The other evidences referred
to shows not merely that their estimates were unrecliable,
but that they were attempting to minimisc the duration

and intensity of the shooting.

THE CROWD AT THE FENCE

The exaggerations in the police evidence of the
extent to which the fence was bent inwards has been
dealt with in the argument in paragraphs 109 to 114,

It is submitted that some of the policemen deliberatcly
gave false evidence in connection with the state of the
fence., Apart from the examples given in the
paragraphs referrcd to, reference may also be made to
the evidence of Const, Pennekan., He was standing in
front of the western fence to the south of the gate
(pp. 587, 593). He said that the fence was pushed
flat (p.599). At the inspection it was seen that the
part of the fence in front of which Const. Pennckan was
standing was the lecast bent, and was in fact virtually
undemageds It 1s this put of the fence, too, which

is most clearly shown on the photographs of Roblnson
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taken immediately after the shooting (see especially
Exhibit 00).

Const. Struwig also attempted to justify the
shooting on the grounds that the fence was being pushed
over - in his case to an angle of 45° (p. 681). When
it was pointed out to him that the fence was still
there and had been inspected, he agreed that it was
now upright, but said that two or three hours after the
shooting a number of policemen had pushed it upright.
He did not explain how this operation was performed,
nor who ordered it, nor why so important a piecc of
evidenco as the fence should be tampered with by the
police to their disadvantage (p.683). His evidence
1s not only improbable but it is contradicted by other
and more reliable evidence. Sgte. Grobler is the
Station Commander at Sharpville. He assurcd the
Commissioner that the fence today is exactly as it was
after the shooting (p.116). The photographs taken by
Robinson immediately after the shooting also show that
the fence then was as it is today. The officers were
at Sharpeville Police Station for some hours after the
shooting and none of them gave evidence in support of
Const. Struwige.

It would appear to have been the police "line"
that the fence was being pushed over. Not only was

this contradicted by the objective evidence and by

the probabilities, but some of the grosser cxaggerations

by the less intelligent witnesses completely expose

the hollowness of the police case on this pointe.

STONES AND WEAPONS

There has already been an analysls in part K of
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the argument. ‘he general police evidence of heavy
stoning was contradicted not only by the African
witnesses and by the absence of casualties, but also
by two police witnesses, both of whom were somewhat
out of the ordinary. Dete/Const. Edwin Litelw was
the only African policeman to be called as a witness
to the shooting. Const. S. van den Bergh was not
only far more experienced than the average policeman,
but was called at a late stage to give evidence on a
different point. As in the case of the fence, there
would appear to have been an agreed police version
with regard to the stoning. This was cxposed not
only by the absence of casualtiecs to the police and
the African witnesses from the crowd, but also by
Det./Const. Litelu and Const. S. van den Bergh, each
of wham may have been unaware of the general version
of the stoning which was being given by police wit-
nesses. On this aspect the more outrageous
cxaggerations of the less intelligent police witnesses
proved to be self=-defeating. Reference has already
been made to the evidence of Const. Qlivier in
connection with stoning in Zwane Street. Another
example of this type of exaggeration is to be found in
the evidence of Const. van Niekerk. He was on the
west side near the fence facing the crowd. He said
that all the Africans in the crowd were armed (p.709).
He was bound to admit that all the other policemen must
have. seen this (p.710). Needless to say, no other
policeman went as far as this.

This type of exaggeration is, it is submitted,

born of an uneasy consciousness that the facts truly
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stated would not justify the shooting. It s of &
plece with the action of the two policemen who, after
the shooting, threw some stones from the roadway into
the policc station grounds (see Joshua Malema, PP

2241 - 2243),

The same can be said of the evidence of Const.
Saaiman who testifiecd that he had seen numerous sticks
and other weapons such as axes outside the police
station after the shooting, especially at the corner
of Zwane Street and the street running on the west of
the police station (pp. 2776 = 2777)« He was shown
the photographs taken by Robinson after the shooting,
especially Exhibits JJ, LL, 00 and PP, He agreed that
the places where he had seen and picked up sticks and
where he had secen and picked up an axe, were shown on
these photographs. He said that thec reason they were
not seen on the photographs was that the police,
including himself, must have picked them up before the
photographs were taken. The axe which he picked up
would have been seen on the photograph had the
photograph been taken before he did so (pp. 2778 -
2779) « Unfortunately for Const. Saaiman, it is clear
not only from the nature of the photographs themselves
but also from the direct evidence of Robinson that all
these photographs were taken before anything had been
moved. They were taken at the time when the police
had not yet left the police station grounds (sec
Robinson, p.1550)., Const. Saaiman must have been well

aware that his evidence on this topic was false. It

was again a stupid and therefore an casily exposed

attempt to bolster up a poor casce.
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CONST, BEYI,

Conste Beyl was the policeman shown on Berry!s
photographs,; Exhibits L and M, standing in front of
the main gate of the police station shortly before the
shooting carrying a sjambok. He admitted that he had

had a sjambok earlier in the morning. But he said

that he had not had it in his hand after 10 acm., when

he had put it away in the police station office, and
that at the time when Capt. Brummer arrived he no longer
had 1t in his possession (pp. 2609, 2611). Consequently,
when shown the photograph Exhibit L (on which Capte
Brummer appears) he denied that he was the man shown in
that photograph carrying a sjambok (p. 2611). It was
only after a great deal of cross-examlnationm that he
admitted that it was he who was seen on the photographn
carrying a Sjambok and that he had in fact kept it in
his possession (p. 2614), This incident is in itself
of very little importance, It is referred to as yet
another example of facile untruthfulness by a police
witness which was eventually exposed by irrefutable
photographic evidence.

The above examples of concealment and fabrication
cover an unfortunately large number of policemen of
various ranks. In most of these cases false evidence
was exposed because of the existence of photographs or
other objective and undeniable facts. It is submitted
that the examples given are sufficiently disquieting to
require that in general police evidence, where it is in
dispute, must be regarded with reserve if not active

suspicion.
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